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Preface
This Standard was prepared by the Joint Standards Australia/Standards New Zealand
Committee OB/3, General Conditions of Contract.
This Standard incorporates Amendment 1 (August 1999), Amendment 2 (October
2000), and Amendment 3 (March 2005). The changes required by the Amendments
are indicated in the text by a marginal bar and amendment number against the clause,
note, table, figure, or part thereof affected.
This Standard is the result of a consensus among Australian and New Zealand
representatives on the Joint Committee to produce it as an Australian Standard.
Subclauses 8.6 and 29.2 (prefixed by an asterisk) are optional, and may be omitted in
the Contract, where necessary, without making consequential amendments but such
omission should be clearly shown on the face of the document by striking out these
subclauses or indicating clearly in clause 1 of Annexure Part B or elsewhere that they
are not to apply. See paragraph (i) of clause 1 on page 5 for the effect of stating
deletions in Annexure Part B.
Warning
Users of this Australian Standard are warned that clause 15 (Damage to persons
and property other than work under the Contract (‘WUC’)) does not limit the
liability of parties for special, indirect or consequential losses.
This unlimited liability applies notwithstanding any limitations or exclusions
permitted under insurance clauses 16 (Insurance of the Works) and 17 (Public
liability insurance).
Parties wishing to limit their liability should seek insurance and legal advice
before entering a contract under this Standard.
A2

Legislation has come into force in some jurisdictions dealing with security of
payments. Parties intending to use this Standard should seek expert advice as to
their rights and obligations under such legislation.
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1

Interpretation and construction of Contract
In the Contract, except where the context otherwise requires:
Adjustment

has the meaning set out in section 195-1 of the GST Act;

Adjustment Note

has the meaning set out in section 195-1 of the GST Act;

ItemBank Guarantee

means an Item in Annexure Part A;means an unconditional and
irrevocable bank guarantee issued by a financial institution approved by
the Principal, in a form and on terms that are reasonably acceptable to
the Principal in the Principal’s absolute discretion and must not contain
an expiry date;

bill of quantities

means a document named therein as a bill of quantities issued to tenderers
by or on behalf of the Principal, stating estimated quantities of work to
be carried out;

Building Act
business day

means the Building Act 1993 (Vic);
means any day that is not:
a) a Saturday or Sunday; or
b) a day that is wholly or partially observed as a public holiday
throughout Victoria;

certificate of practical
completion
compensable cause
Claim

has the meaning in subclause 34.6;
means:
means any act, defaultclaim, assertion of rights, action, demand or
omissionproceeding including any claim for monies (including damages)
or any adjustments to the contract sum or for any extension of time to the
date for practical completion:
a) under, arising out of, or in any way in connection with, the Contract,
including any direction of the Superintendent, the Principal or its
consultants, agents or other contractors (not being employed ;
b) arising out of, or in any way in connection with the WUC or the
Works; or
c) arising otherwise at law or in equity including:
a)(i) by the Contractor); orstatute;
(ii) those listed in Item 26;in tort for negligence or otherwise,
including negligent misrepresentations; or
(iii) for restitution,
b)
or for any cost, expense, loss or damage on any basis
whatsoever to the extent that it is possible to exclude any such claim at
law;

compensable
causeconstruction
program

has the meaning in clause 32;means any act that is not authorised by the
Contract, default or omission of the Superintendent, the Principal or its
consultants, agents or other contractors (not being employed by the
Contractor);

construction plant

means machinery, appliances and things used in the carrying out of WUC
but not forming part of the Works;

Contract
contract sum

has the meaning in clause 6;
means:
a) where the Principal accepted a lump sum, the lump sum;
b) where the Principal accepted rates, the sum of the products

Copyright
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ascertained by multiplying the rates by the corresponding quantities
in the priced bill of quantities or schedule of rates; or
c) where the Principal accepted a lump sum and rates, the aggregate of
the sums referred to in paragraphs (a) and (b),); or
d) where the WUC is comprised of separable portions, the sum total of
the values of all of those separable portions,
including provisional sums and prime costs items but excluding any
additions or deductions which may be required to be made under the
Contract;
Contractor
date of acceptance of
tender
date for practical
completion

means the personcontractor stated in Item 3, bound to carry out and
complete the WUC;
means the date which appears on the written notice of acceptance of the
tender;
means:
a) where Item 7(a) provides a date for practical completion, the date;
b) where Item 7(b) provides a period of time for practical completion,
the last day of the period,
but if any EOT for practical completion is directed by the Superintendent
or allowed in any arbitration or litigation, it means the date resulting
therefrom;

date of practical
completion

means:
a) the date evidenced in a certificate of practical completion as the date
upon which practical completion was reached; or
b) where another date is determined in any litigation as the date upon
which practical completion was reached, that other date;

Deed of Confidentiality

means the Deed of Confidentiality attached to Annexure Part G;

Deed of Guarantee and
Indemnity

means the Deed of Guarantee and Indemnity attached to Annexure Part
E;

Deed of Novation
defects

means the Deed of Novation attached to Annexure Part F;
means but not limited to any:
a) defect, shrinkage, movement, error, omission, deficiency or other
imperfection in the WUC or the Works (as applicable) in respect of,
or arising from, any cause including design by the Contractor or its
consultants, materials or workmanship;
b) aspect of WUC or the Works which are not in accordance with the
Contract; or
c) physical damage to WUC or the Works resulting from any of the
matters referred to in paragraphs (a) or (b) of this definition;

2
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date of practical
completion

means:
a) the date evidenced in a certificate of practical completion as the date upon
which practical completion was reached; or
b) where another date is determined in any arbitration or litigation as the date
upon which practical completion was reached, that other date;

deed of guarantee,
undertaking and
substitution
defects
defects liability period
dispute
direction

dispute
EOT (from ‘extension of
time’)
EPA
excepted risk
final certificatepayment
final payment
final payment claim
final payment schedule
Formal Instrument of
Agreement
GST

has the meaning in subclause 5.6;

has the meaning in clause 35 and includes omissions;
has the meaning in clause 35;
has the meaning in clause 42;
includes agreement, approval, assessment, authorisation, certificate,
decision, demand, determination, explanation, instruction, notice, order,
permission, rejection, request or requirement;
has the meaning in clause 42;

has the meaning in subclause 34.3;
means the Environment Protection Authority;
has the meaning in subclause 14.3;
has the meaning in subclause 37.42;
has the meaning in clause 37;
means the final payment claim referred to in subclause 37.4;
has the meaning in subclause 37.4;
means the document so titled at the beginning of the Contract;
means the goods and services tax within the meaning of the GST Act;

GST Act

means the A New Tax System (Goods and Services Tax) Act 1999 (Cth) and
any associated legislation including without limitation delegated legislation;

Intellectual property right

means any patent, registered design, trademark or name, copyright or other
protected right;

Item

means an Item in Annexure Part A;

latent condition

has the meaning in subclause 25.1;

legislative requirement

includes:
a)(a)Acts, Ordinancesordinances, regulations, codes, by-laws, orders, awards
and proclamations of the jurisdiction where WUC or the particular part
thereof is being carried out;
b)(b)certificates, licences, consents, permits, approvals and requirements of
organisations having jurisdiction in connection with the carrying out of
WUC; and
(c) applicable Australian Standards and the National Construction Code; and
c)(d)fees and charges payable in connection with the foregoing;

nearby buildings
OH&S

Copyright

means any buildings or structures on, adjacent to or near the site;
means occupational health and safety;
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OH&S Act
OH&S Regulations

means the Occupational Health and Safety Act 2004 (Vic);
means the Occupational Health and Safety Regulations 2017 (Vic);

payment claim

has the meaning in subclause 37.1;

payment schedule

has the meaning in subclause 37.2;

practical completion

is that stage in the carrying out and completion of WUC when:
(a) the Works are complete except for minor defects:
i)(i) which do not prevent the Works from being reasonably capable of
being used for their stated purpose;
ii)(ii)which the Superintendent determines the Contractor has reasonable
grounds for not promptly rectifying; and
iii)(iii)the rectification of which will not prejudice the convenient use of
the Works;

b) those tests which are required by the Contract to be carried out and passed
before the Works reach practical completion have been carried out and
passed; and
c (b)
documents and other information required under the Contract
which, in the Superintendent’s opinion, are essential for the use,
operation and maintenance of the Works have been supplied;
(c) the Contractor has provided to the Superintendent all of the necessary
certificates and approvals by all authorities required for the lawful
occupation and use of the Works or required pursuant to the terms of
this Contract.
(d) the Contractor has removed from the site all rubbish, surplus material
and temporary works, plant and equipment (except those items which
the Superintendent consents to in writing to remain on the site during
the defects liability period);
(e) all services and installations have been performed by the Contractor as
required by the terms of the Contract;
(f) the Contractor has provided to the Superintendent a certificate signed
by a licensed surveyor stating:
(i) that the whole of the Works are within the particular boundaries of
any easement as may be stipulated in the Contract; and
(ii) that, above ground structural elements of the Works are within the
site;
(g) the Contractor has complied with subclause 34.10;
(h) the Contractor has provided to the Superintendent three complete sets
(in hard copy and electronic formats) of all operation and maintenance
manuals as may be required by the Contract or necessary for the use,
operation and maintenance of the Works or any part of the Works by
the Principal;
(i) all testing and commissioning of the Works or any part of the Works,
as may be required by the Contract or necessary for the use, operation
and maintenance of the Works or any part of the Works by the
Principal have been carried out and passed;
(j) all plant and all other parts of the Works are operating under stable
conditions and under all conditions of full and partial load;

4
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the Contractor has sufficiently instructed the Principal’s employees
or representatives as to the safe use, operation and maintenance of the
Works or any part of the Works including all plant;
(l) the Contractor has provided to the Superintendent certification that
capacities and efficiencies of all equipment and systems forming part
of the Works satisfy specified requirements; and
(m) the Contractor has rectified any damage to the land or structures
within or surrounding the site caused by the Contractor or
subcontractors in carrying out the WUC;
(k)

prescribed notice
prime cost item

Principal
progress certificate
provisional sum

public liability policy

qualifying cause of delay

has the meaning in subclause 41.1;
means an item (for example, a fixture or fitting) that either has not been
selected or whose price is not known, at the time the Contract is entered into
and for the cost of supply and delivery of which the Contractor must make a
reasonable allowance in the Contract;
means the Principal stated in Item 1;
has the meaning in subclause 37.2;
hasmeans an estimate of the meaning in clause 3cost of carrying out
particular work (including the cost of supplying any materials needed for the
work) for which the Contractor, after making all reasonable enquiries,
cannot give a definite amount at the date of the Contract and includes
monetary sum, contingency sum and prime cost item;
has the meaning in clause 17;

means limited to:
a)(a)
any act that is not authorised by the Contract, default or omission
of the Superintendent, the Principal or its consultants, agents or
other contractors (not being employed by the Contractor); or
b) other than:
(b) i) astate-wide industrial action that affects the site and the cause of
this industrial action does not arise from any specific act or omission
of the Contractor or the Contractor’s subcontractors on the site or
elsewhere;
(c) a variation directed by the Superintendent under subclause 36.1;
(d) delay to the WUC caused by compliance by the Contractor with
subclause 24.3;
(e) delay in the WUC caused by changes in legislative requirements; or
(f) latent conditions as referred to in subclause 25.3.
Qualifying cause of delay does not mean or include:
(i)
any act, default, breach or omission by the Contractor or the
Contractor's subcontractors;
(ii)
ii)
industrial conditions (whether state-wide or inclement
weathersite specific) occurring after the date for practical
completion; and
(iii) iii)
inclement weather occurring before or after the date
for practical completion; or
(iv) any other cause of delay stated in Item 23;

schedule of rates

security

means any schedule included in the Contract which, in respect of any section
or item of work to be carried out, shows the rate or respective rates of
payment for the execution of that work and which may also include lump
sums, provisional sums, other sums, quantities and prices;
means:
a) cash;

Copyright
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b) retention moneys;
c) Bank Guarantee;
c)d)bonds or inscribed stock or their equivalent issued by a national, state or
territory government;
d)e)interest bearing deposit in a bank carrying on business at the place stated
in Item 9(c);
e)f)an approved unconditional undertaking (the form in Annexure Part C is
approved) or an approved performance undertaking given by an approved
financial institution or insurance company; or
f)g)other form approved by the party having the benefit of the security;
Security of Payment Act
selected subcontract work

has the meaning in subclause 9.3;

selected subcontractor

has the meaning in subclause 9.3;

separable portion

6

means the Building and Construction Industry Security of Payment Act 2002
(Vic);

means a portion of the Works identified as such in the Contract or by the
Superintendent pursuant to clause 4;

Clause 1: Interpretation and construction of Contract
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site

site conditions

means the lands and other places to be made available and any other lands
and places made available to the Contractor by the Principal for the
purpose of the Contract;
is defined in subclause 25.5;

subcontractor

means a subcontractor of the Contractor including a subcontractor of the
Contractor engaged in accordance with subclause 9.2 and includes any
consultant or supplier engaged by the Contractor;

Superintendent

means the person stated in Item 5 as the Superintendent or other person
from time to time appointed in writing by the Principal to be the
Superintendent and notified as such in writing to the Contractor by the
Principal and, so far as concerns the functions exercisable by a
Superintendent’s Representative, includes a Superintendent’s
Representative;

Superintendent’s
Representative

means an individual appointed in writing by the Superintendent under
clause 21;

survey mark

in clause 26 means a survey peg, bench mark, reference mark, signal,
alignment, level mark or any other mark for the purpose of setting out,
checking or measuring WUC;

Taxable Supply

has the meaning set out in section 195-1 of the GST Act;

Tax Invoice

has the meaning set out in section 195-1 of the GST Act;

temporary works
test
the Works

variation
workworking day
WUC (from ‘work under the
Contract’)

means work used in carrying out and completing WUC, but not forming
part of the Works;
has the meaning in subclause 30.1 and includes examine and measure;
means the whole of the work (including the provision of materials) to be
carried out and completed in accordance with the Drawings,
Specifications, Principal’s Project Requirements and the Contract,
including variations provided for by the Contract, which byin accordance
with the Contract is to be handed over to the Principal;
has the meaning in clause 36;
includeshas the provision of materialsmeaning in clause 31;
means the work (including the provision of materials) which the
Contractor is or may be required to carry out and complete under the
Contract and in accordance with the Drawings, the Specifications and the
Principal’s Project Requirements includes variations, remedial work,
construction plant and temporary works,
and like words have a corresponding meaning.
In the Contract:
(a) references to days mean calendar days and references to a person
include an individual, company, firm or a body corporate or
unincorporate and references to work include the provision of
materials;
(b) time for doing any act or thing under the Contract shall, if it ends on
a Saturday, Sunday or Statutory or Public Holiday in Victoria, be
deemed to end on the day next following which is not a Saturday,
Sunday or Statutory or Public Holiday in Victoria;
(c) clause headings and subclause headings in these General Conditions
of Contract shall not form part of these General Conditions of
Contract and shall not be used in the interpretation of the Contract;
(d) words in the singular include the plural and words in the plural
include the singular, according to the requirements of the context.
Words importing a gender include every gender;

Copyright
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(e)
(f)
(g)
(h)
(i)
(j)

references to includes or including means includes or including
without limitation;
communications between the Principal, the Superintendent and the
Contractor shall be in the English language;
measurements of physical quantities shall be in legal units of
measurement of the jurisdiction in Item 8;
unless otherwise provided, prices are in the currency in Item 9(a) and
payments shall be made in that currency at the place in Item 9(b);
the law governing the Contract, its interpretation and construction, is
the law of the jurisdiction in Item 8; and
reference to any legislation including acts or subordinate legislation
including regulations, means any amendment, consolidation, reenactment or replacement of that legislation or subordinate
legislation.

In the Contract:

2
2.1
8

a)

references to days mean calendar days and references to a person
include an individual, firm or a body, corporate or unincorporate;

b)

time for doing any act or thing under the Contract shall, if it ends on
a Saturday, Sunday or Statutory or Public Holiday, be deemed to end
on the day next following which is not a Saturday, Sunday or
Statutory or Public Holiday;

c)

clause headings and subclause headings in these General Conditions
of Contract shall not form part of these General Conditions and shall
not be used in the interpretation of the Contract;

d)

words in the singular include the plural and words in the plural include
the singular, according to the requirements of the context. Words
importing a gender include every gender;

e)

communications between the Principal, the Superintendent and the
Contractor shall be in the English language;

f)

measurements of physical quantities shall be in legal units of
measurement of the jurisdiction in Item 8;

g)

unless otherwise provided, prices are in the currency in Item 9(a) and
payments shall be made in that currency at the place in Item 9(b);

h)

the law governing the Contract, its interpretation and construction,
and any agreement to arbitrate, is the law of the jurisdiction in Item 8;
and

i)

if pursuant to Annexure Part B to these General Conditions of
Contract, clauses or their parts in these General Conditions are
deleted, the Contract shall be read and construed as though the clause
or its part has been deleted, whether or not that particular clause or its
part has been struck from these General Conditions.

Nature of Contract
Performance and payment

Clause 1: Interpretation and construction of Contract
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The Contractor shall carry out and complete WUC in accordance with the Contract and directions
authorised by the Contract. The Contractor must at its cost obtain all necessary approvals including
statutory approvals to commence, perform and complete the Works.
The Principal shall pay the Contractor:

(a)

for work for which the Principal accepted a lumpcontract sum, the
lump sum; and

(b)

for work for which the Principal accepted rates, the sum of the
products ascertained by multiplying the measured quantity of each
section or item of work actually carried out under the Contract by the
rate accepted by the Principal for the section or item,

adjusted by any additions or deductions madeallowed pursuant to the Contract subject to the WUC being
performed in accordance with the Contract.
2.2

Bill of quantities
The Alternative in Item 10(a) applies.
Alternative 1
A bill of quantities forms part of the Contract and shall be priced in accordance with subclause 2.3.
Alternative 2
A bill of quantities does not form part of the Contract and shall not be priced in accordance with subclause
2.3 unless so stated in Item 10(b).

2.3

Priced bill of quantities
Where a bill of quantities is to be priced:

Copyright

(a)

all items included in the bill of quantities shall be priced and extended by the Contractor and the
prices as extended shall on addition equal the sum accepted by the Principal for carrying out the
whole of the work to which the bill of quantities relates;

(b)

the Contractor shall lodge the bill of quantities so priced and extended with the Superintendent
before the expiration of the time for lodgement stated in Item 10(c) or such further time as may be
directed by the Superintendent from time to time;

Clause 2: Nature of Contract
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(c)

notwithstanding any other provision of the Contract, the Contractor shall not be entitled to payment
until the Contractor has lodged the bill of quantities so priced and extended.

If the aggregate amount in a priced bill of quantities does not equal the sum accepted for the work, the
subject of the bill of quantities, the Superintendent shall (unless the parties agree within 7 days of
notification) determine an appropriate correction of errors and inconsistencies in rates and prices therein,
so that the aggregate amount equals such sum.
2.4

Quantities
Quantities in a bill of quantities or schedule of rates are estimated quantities only.
The Superintendent is not required to give a direction by reason of the actual quantity of an item required
to perform the Contract being greater or less than the quantity shown in a bill of quantities which forms
part of the Contract or schedule of rates.

2.5

Adjustment for actual quantities
Where, otherwise than by reason of a direction to vary WUC, the actual quantity of an item required to
perform the Contract is greater or less than the quantity shown in a bill of quantities which forms part of
the Contract or schedule of rates:

(a)

the Principal accepted a lump sum for the item, the difference shall be a deemed variation;

(b)

the Principal accepted a rate for the item, the rate shall apply to the greater or lesser quantities
provided that where limits of accuracy for a quantity in a schedule of rates are stated in Item 11, the
rate shall apply to the greater or lesser quantities within the limits, and quantities outside the limits
shall be a deemed variation.

If such a bill of quantities or schedule of rates omits an item which should have been included, the item
shall be a deemed variation.
Notwithstanding the preceding provisions of this subclause in respect of a bill of quantities, a variation
shall not be deemed for actual quantities of an item pursuant to paragraph (a), or for an omitted item or any
adjustment made for actual quantities of an item pursuant to paragraph (b), if the difference, the value of
the omitted item or the adjustment respectively is less than $400.
2.6

Trade Breakdown Schedule
The Trade Breakdown Schedule attached to Annexure Part K is included in the Contract solely for the
purpose of the Superintendent, assessing payment claims and variations.

10

2A

Contractor’s Warranties

(a)

Without limiting the generality of subclause 2.1, the Contractor represents and warrants to the Principal
that:
(i)

the Works will be carried out in a proper and workmanlike manner and in accordance with the
Drawings, Specifications and the Principal’s Project Requirements set out in the Contract;

(ii)

all materials to be supplied by the Contractor for use in the Works will be good and suitable for the
purpose for which they are used and that, unless otherwise stated in the Contract, those materials
will be new;

(iii)

the Works will be carried out in accordance with, and will comply with, all laws and legal
requirements including, without limiting the generality of this warranty, the Building Act and the
regulations made under that Act;

(iv)

the Works will be carried out with reasonable care and skill and will be completed by the date (or
within the period) specified by the Contract;

(v)

if the Contract states the particular purpose for which the Works is required, or the result which the
Principal wishes the Works to achieve, so as to show that the Principal relies on the Contractor's
skill and judgement, the Contractor warrants that the Works and any material used in carrying out

Clause 3: Provisional sums
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the Works will be reasonably fit for that purpose or will be of such a nature and quality that they
might reasonably be expected to achieve that result;
(vi)

any provisional sum or prime cost item has been calculated with reasonable care and skill taking
into account all of the information reasonably available at the date of the Contract including the
nature and location of the site;

(vii)

the Contractor at all times shall be suitably qualified and experienced in the construction of the type
and scale of the Works contemplated by this Contract, and shall exercise due skill and diligence in
the performance and completion of WUC;

(viii) the Contractor is fully aware that there are items not specifically referred to or described in the
Contract which nonetheless are required to complete the Works and to achieve the effective and
efficient use and operation of the Works;
(ix)

the Works will be carried out in accordance with the approvals, permits and consents referred to in
subclause 2.1 or attached to the Contract;

(x)

all materials to be supplied by the Contractor for use in the Works will conform with current relevant
Australian Standards and will be installed in accordance with relevant manufacturers’
recommendations;

(xi)

the Contractor has made full allowance for any problems or difficulties with respect to nearby
buildings and services and improvements on the site;

(xii)

the Contractor will act honestly and with the utmost good faith;

(xiii) the Contractor will at all times be responsible for the correction of any errors or omissions in the
Works caused by the Contractor or subcontractors;
(xiv) the Contractor will assist the Principal respond to and otherwise deal with any claims made by any
party in connection with the Works against the Principal;
(xv)

the Contractor will act within the times prescribed under this Contract, or where no times are
prescribed, within a reasonable time; and

(xvi) that it is the holder of insurances required, if any, under the Building Act in respect of the Works.

(b)

3

The Contractor acknowledges that, in entering into the Contract the Principal relied on the Contractor’s
representations and warranties in subclause 2A(a).

Provisional sums and prime cost items
A provisional sum or prime cost item included in the Contract shall not itself be payable by the Principal
but where pursuant to a direction the work or item to which the provisional sum or prime cost item relates
is carried out or supplied by the Contractor, the work or item shall be priced by the Superintendent, and the
difference shall be added to or deducted from the contract sum.

Copyright
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Amounts for installation and profit and overheads for prime cost items are included in the contract sum.
Where any part of such work or item with respect to a provisional sum is carried out or supplied by a
subcontractor, the Superintendent shall allow the amount payable by the Contractor to the subcontractor
for the work or item, disregarding:

(a)

any damages payable by the Contractor to the subcontractor or vice versa; and

(b)

any deduction of cash discount for prompt payment,

plus an amount for profit and attendance calculated on the difference between the provisional sum and the
actual cost of the work or item to which the provisional sum relates, by using the percentage thereon stated
in Item 12 or elsewhere in the Contract, or, if not so stated, as assessed by the Superintendent.

4

Separable portions
Separable portions may be directed by the Superintendent, who shall clearly identify for each, the:

5
5.1

(a)

portion of the Works;

(b)

date for practical completion; and

(c)

respective amounts for security, bonus, liquidated damages and delay damages (all calculated prorata according to the ratio of the Superintendent’s valuation of the separable portion to the
contract sum).

Security
5.1

Provision

Security shall be provided in accordance with Item 13 or 14. All delivered security, other than cash or
retention moneys, shall be transferred in escrow.
5.2

5.2

Recourse
Security shall be subject to recourse by a party who remains unpaid after the
time for payment where at least 5 days have elapsed since that party notified
the other party of intention to have recourse.

5.3 The Principal may have recourse to security in any case where the Principal is entitled to payment of
money from the Contractor under or otherwise arising out of, the Contract and the Principal has provided
to the Contractor 5 days written notice of its intention to have recourse to the security. The Contractor
must maintain the security until it is released by the Principal and must not commence any proceedings,
exercise any rights or take any steps whatsoever to prevent or restrain the issuer of any security from making
payment to the Principal or to prevent or restrain the Principal from having recourse to the security.
5.3

Change of security
At any time a party providingIf the Contractor provides retention moneysmonies or cash security, the
Contractor may substitute another form of security. To the extent that another form of security is provided,
the other partyPrincipal shall not deduct, and shall promptly release and return, retention moneys and
cash security.

5.4

5.4

Reduction and release

Upon the issue of the certificate of practical completion a party’sthe Principal’s entitlement to security
(other than in Item 13(e)) shall be reduced by the percentage or amount in Item 13(f) or 14(d) as
applicable,), and the reduction shall be released and returned within 14 days to the other partyContractor.

12
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The Principal’s entitlement to security in Item 13(e) shall cease 14 days after incorporation into the Works
of the plant and materials for which that security was provided.
A party’sIf the final payment schedule certifies a payment in favour of the Contractor, the Principal shall
release and return the balance of the security held by the Principal to the Contractor within 14 days after
issue of the final payment schedule. If the final payment schedule certifies a payment due from the
Contractor to the Principal, the Contractor shall not be entitled to the release and return of the balance of
the security held by the Principal until 14 days after the Contractor has paid the Principal the amount
certified on the final payment schedule as due and payable to the Principal.
Subject to the previous paragraph, the Principal’s entitlement otherwise to security shall cease 14 days after
the issue of the final certificatepayment schedule.
Upon a party’sthe Principal’s entitlement to security ceasing, that partythe Principal shall release and
return forthwith the security to the other partyContractor.
5.5

5.5

Trusts and interest

Except where held by a government department or agency or a municipal, public or statutory authority, any
portion of security (and interest earned thereon) which is cash or retention moneys, shall be held in trust
for the party providing them until the Principal or the Contractor is entitled to receive them.
Interest earned on security not required to be held in trust shall belong to the party holding that security.
5.6

5.6

Deed of guarantee, undertaking and substitutionindemnity
Where:

(a)

a party the Contractor is a related or subsidiary corporation (as
defined in the applicable corporations law ofCorporations Act
2001(Cth)) the jurisdiction); and

(b)

a form of deed of guarantee, undertaking and substitution was
included in the tender documents,

that partyContractor shall, within 147 days after receiving a written request
fromupon execution of the other partyContract, provide such deed of
guarantee, undertaking and substitution duly executed and enforceable.

6

Evidence of Contract
Until a formal instrument of agreement isto the Principal the Deed of Guarantee and Indemnity
executed by the parties, documents evidencing the parties’ consensus shall constitute the
Contract. If such Contract requires a formal instrument of agreement, the Principal shall,
within 28 days of the date of acceptance of tender, send it in duplicate for execution by t he
Contractor. Within 14 days after receiving them, the Contractor shall (if they are correct)
properly execute both copies and return themparent corporation.
Within 14 days after receiving them, the Principal shall execute both copies,
have them stamped as necessary and send one copy to the Contractor.
The Superintendent may extend the time under this clause by written notice
to the parties.

Copyright
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6

Not Used

7

Service of notices
A notice (and other documents) shall be deemed to have been given and received:

(a)

if addressed or delivered to the relevant address in the Contract or last communicated in writing to
the person giving the notice; and

(b)

(b)

8.1

(i)

actual receipt;

(ii)

confirmation of correct transmission of fax; or

3if delivered by hand or sent by facsimile or email (subject to the last sentence in subclause 7(b)(ii);
(i)

by 4pm in the place of receipt, on a business day – on that day: or

(ii)

after 4pm in the place of receipt, on a business day or on a day that is not a business day –
on the next business day, provided that, with respect to a facsimile, confirmation of correct
transmission of the facsimile is received and, with respect to an email, the sender of the
email does not receive notification that the email was not delivered. A notice issued
pursuant to clauses 39, 40, 41 or 42 may not be delivered by email or facsimile; or

(iii) (c)

8

on the earliest date of:

if posted, 5 business days after posting.

Contract documents
8.1

Discrepancies and interpretation

Figured shall prevail over scaled dimensions in a discrepancy. Otherwise, if either party discovers any
inconsistency, ambiguity or discrepancy in any document prepared for the purpose of carrying out WUC,
that party shall give the Superintendent written notice of it. The Superintendent, thereupon, and upon
otherwise becoming aware, shall direct the Contractor as to the interpretation and construction to be
followed.
For the purposes of interpreting the Contract, the Superintendent must give precedence to the documents
comprising the Contract in the order which they are listed in clause 4 of the Formal Instrument of
Agreement.
The Contractor is deemed to have reviewed all Drawings and Specifications forming part of the Contract
and to have satisfied itself that such Drawings and Specifications are accurate and will enable the Works to
be constructed in accordance with the Contract.
If compliance with any such direction under this subclause causes the Contractor to incur more or less
cost than otherwise would have been incurred had the direction not been given, the difference shall be
assessed by the Superintendent and added to or deducted from the contract sum.
8.2

8.2

Principal-supplied documents

The Principal shall supply to the Contractor the documents and number of copies thereof, both stated in
Item 15.
They shall:

8.3

(a)

remain the Principal’s property and be returned to the Principal on written demand; and

(b)

not be used, copied nor reproduced for any purpose other than WUC.

8.3

Contractor-supplied documents

The Contractor shall supply to the Superintendent the documents and number of copies thereof, both stated
elsewhere in the Contract.
14
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If the Contractor submits documents to the Superintendent, then except where the Contract otherwise
provides:

Copyright

(a)

the Superintendent shall not be required to check such documents for errors, omissions,
inconsistencies, ambiguities, discrepancies or compliance with the Contract;

(b)

notwithstanding clause 20, any Superintendent’s acknowledgment or approval shall not prejudice
the Contractor’s obligations; and

Clause 8: Contract documents
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(c)

if the Contract requires the Contractor to obtain the Superintendent’s direction about such
documents, the Superintendent shall give, within the time stated in Item 16, the appropriate direction,
including reasons if the documents are not suitable.

Copies of documents supplied by the Contractor shall be the Principal’s property but shall not be used or
copied otherwise than for the use, repair, maintenance or alteration of the Works.
8.4

8.4

Availability

The Contractor shall keep available to the Superintendent and the Principal:

(d)(a)

on site, one complete set of documents affecting WUC and supplied by a party or the
Superintendent; and

(e)(b)

at the place of manufacture or assembly of any significant part of WUC off site, a set of the
documents affecting that part.

8.5

8.5

Confidential information

The parties shall ensure that there are kept confidential such documents, samples, models, patterns and
other information as are supplied and clearly identified as confidential.
If required in writing by a party, the other party shall enter into a separate
agreement not to disclose to anyone else any confidential matter even after
final certificate or earlier termination of the Contract. If so required by the
Contractor, the Principal shall ensure that the Superintendent also enters
into such an agreement.
*8.6
The Contractor shall execute and provide to the Principal the Deed of Confidentiality at the
time the Contractor executes this Contract.
8.6

Media
The Contractor shall not disclose any information concerning the project for distribution through any
communications media without the Principal’s prior written approval (which shall not be unreasonably
withheld). The Contractor shall refer to the Principal any enquiries from any media concerning the project.

9
9.1

Assignment and subcontracting
9.1

Assignment

Neither party shall, without the other’s prior written approval (including terms) assign the Contract or any
payment or any other right, benefit or interest thereunder.
9.2

9.2

Subcontracting generally

The Contractor shall not without the Superintendent’s prior written approval (which shall not be
unreasonably withheld):) subcontract any part of the Works until the Superintendent has approved the
proposed subcontractor in writing or:

16

(a)

subcontract or allow a subcontractor to subcontract any work described in Item 17; or

(b)

allow a subcontractor to assign a subcontract or any payment or any other right, benefit or interest
thereunder.

Clause 9: Assignment and subcontracting
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With a request for approval to subcontract any work described in Item 17, the Contractor shall give the
Superintendent written particulars of the work to be subcontracted and the name and address of the proposed
subcontractor. The Contractor shall give the Superintendent other information which the Superintendent
reasonably requests, including the proposed subcontract documents without prices.
Within 14 days of the Contractor’s request for approval, the Superintendent shall give the Contractor
written notice of approval or of the reasons why approval is not given.
Approval may be conditional upon the subcontract including:

9.3

(a)

provision that the subcontractor shall not assign nor subcontract without the Contractor’s written
consent; and

(b)

provisions which may be reasonably necessary to enable the Contractor to fulfil the Contractor’s
obligations to the Principal.

9.3

Selected subcontract work

If the Principal has included in the invitation to tender a list of one or more selected subcontractors for
particular work, the Contractor shall subcontract that work to a selected subcontractor and thereupon give
the Superintendent written notice of that selected subcontractor’s name.
If no subcontractor on the Principal’s list will subcontract to carry out the selected subcontract work, the
Contractor shall provide a list for the written approval of the Superintendent.
9.4

9.4

Novation

When directed by the Principal, the Contractor, without being entitled to compensation, shall promptly
execute a deedDeed of novationNovation in the form included in the invitationattached to
tenderAnnexure Part F, such deed being between the Principal, the Contractor and the subcontractor or
selected subcontractor stated in Item 18 for the particular part of the WUC.
9.5

9.5

Contractor’s responsibility

Except where the Contract otherwise provides, the Contractor shall be liable to the Principal for the acts,
defaults and omissions of subcontractors (including selected subcontractors) and employees and agents of
subcontractors as if they were those of the Contractor.
Approval to subcontract shall not relieve the Contractor from any liability or obligation under the Contract.

10 Intellectual property rights
The Principal warrants that, unless otherwise provided in the Contract, design, materials, documents and
methods of working, each specified in the Contract or provided or directed by the Principal or the
Superintendent shall not infringe any intellectual property right.
The Contractor warrants that any other design, materials, documents and methods of working, each
provided by the Contractor, shall not infringe any intellectual property right.
Each party shall indemnify the other against such respective infringements.

Copyright
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11 Legislative requirements
11.1 11.1

Compliance

The Contractor shall satisfy all legislative requirements except those in Item 19(a) or directed by the
Superintendent to be satisfied by or on behalf of the Principal.
The Contractor, upon finding that a legislative requirement is at variance with the Contract, shall promptly
give the Superintendent written notice thereof.
11.2 11.2

Changes

If a legislative requirement:

(a)

necessitates a change:
(i)

to the Works;

(ii)

to so much of WUC as is identified in Item 19(b);

(iii)

being the provision of services by a municipal, public or other statutory authority in
connection with WUC; or

(iv)

in a fee or charge or payment of a new fee or charge; and

(b)

comes into effect after the 14th day before the closing of tenders but could not reasonably then
have been anticipated by a competent Contractor; contractor; and

(c)

causes the Contractor to incur more or less cost than otherwise would have been incurred,

the difference shall be assessed by the Superintendent and added to or deducted from the contract sum.

12 Protection of people and property
Insofar as compliance with the Contract permits, the Contractor shall:

(a)

take measures necessary to protect people and property;

(b)

avoid unnecessary interference with the passage of people and vehicles; and

(c)

prevent nuisance and unreasonable noise and disturbance.

If the Contractor damages property, including but not limited to public utilities and services and property
on, adjoining or adjacent to the site including nearby buildings, the Contractor shall promptly rectify the
damage and pay any compensation which the law requires the Contractor to pay.
If the Contractor fails to comply with an obligation under this clause, the Principal, after the Superintendent
has given reasonable written notice to the Contractor and in addition to the Principal’s other rights and
remedies, may have the obligation performed by others. The cost thereby incurred shall be certified by the
Superintendent as moneys due from the Contractor to the Principal.

18
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13 Urgent protection
If urgent action is necessary to protect WUC, other property or people and the Contractor fails to take the
action, in addition to any other remedies of the Principal, the Superintendent may take the necessary action.
If the action was action which the Contractor should have taken at the Contractor’s cost, the Superintendent
shall certify the cost incurred as moneys due from the Contractor to the Principal.
If time permits, the Superintendent shall give the Contractor prior written notice of the intention to take
action pursuant to this clause.

14 Care of the work and reinstatement of damage
14.1 14.1

Care of WUC

Except as provided in subclause 14.3, the Contractor shall be responsible for care of:

(a)

the whole of WUC from and including the date of commencement of WUC to 4:00 pm on the date
of practical completion, at which time responsibility for the care of the Works (except to the extent
provided in paragraph (b)) shall pass to the Principal; and

(b)

outstanding work and items to be removed from the site by the Contractor after 4:00 pm on the date
of practical completion until completion of outstanding work or compliance with clauses 29, 30 and
35.

Without limiting the generality of paragraph (a), the Contractor shall be responsible for the care of unfixed
items accounted for in a progress certificatepayment schedule and the care and preservation of things
entrusted to the Contractor by the Principal or brought onto the site by subcontractors for carrying out
WUC.
14.2 14.2

Reinstatement

If loss or damage, other than that caused by an excepted risk, occurs to WUC during the period of the
Contractor’s care, the Contractor shall, at its cost, rectify such loss or damage.
In the event of loss or damage being caused by any of the excepted risks (whether or not in combination
with other risks), the Contractor shall to the extent directed by the Superintendent, rectify the loss or
damage and such rectification shall be a deemed variation. If loss or damage is caused by a combination of
excepted risks and other risks, the Superintendent in pricing the variation shall assess the proportional
responsibility of the parties.
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14.3 14.3

Excepted risks

The excepted risks causing loss or damage, for which the Principal is liable, are:

(c)(a) any negligent act or omission of the Superintendent, the Principal or its consultants, agents,
employees or other contractors (not being employed by the Contractor);

(d)(b)

any risk specifically excepted elsewhere in the Contract;

(e)(c) war, invasion, acts of foreign enemies, hostilities (whether war be declared or not), civil war,
rebellion, revolution, insurrection or military or usurped power, martial law or confiscation by order
of any Government or public authority;

(f)(d) ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear
waste from the combustion of nuclear fuel not caused by the Contractor or its subcontractors
or either’s employees or agents;

(g)(e)

use or occupation of any part of WUC by the Principal or its consultants, agents or other
contractors (not being employed by the Contractor); and

(h)(f) defects in the design of WUC, other than design provided by the Contractor.

15 Damage to persons and property other than WUC
15.1 15.1

Indemnity by Contractor

Insofar as this subclause applies to property, it applies to property other than WUC.
The Contractor shall indemnify the Principal against:

(a)

loss of or damage to the Principal’s property; and

(b)

claims in respect of personal injury or death or loss of, or damage to, any other property,

arising out of or as a consequence of the carrying out of WUC, but the indemnity shall be reduced
proportionally to the extent that the act or omission of the Superintendent, the Principal or its consultants,
agents or other contractors (not being employed by the Contractor) may have contributed to the injury,
death, loss or damage.
This subclause shall not apply to:

(a)

the extent that the Contractor’s liability is limited by another provision of the Contract;

(b)

exclude any other right of the Principal to be indemnified by the Contractor;

(c)

things for the care of which the Contractor is responsible under subclause 14.1; and

(d)

20

damage which is the unavoidable result of the construction of the
Works in accordance with the Contract; and

Clause 15: Damage to persons and property other than WUC
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(e)(d)
15.2 15.2

claims in respect of the Principal’s right to have WUC carried out.
Indemnity by Principal

The Principal shall indemnify the Contractor in respect of damage referred to in paragraph (d) of
subclause 15.1 and claims referred to in paragraph (ed) of subclause 15.1.

16 Insurance of the Works
The Alternative in Item 20(a) applies.
Alternative 1: Contractor to insure
Before commencing WUC, the Contractor shall insure all the things referred to in subclause 14.1 against
loss or damage resulting from any cause until the Contractor ceases to be responsible for their care.
Without limiting the generality of the obligation to insure, such insurance shall cover the Contractor’s
liability under subclause 14.2 and things in storage off site and in transit to the site but may exclude:

(a)

the cost of making good fair wear and tear or gradual deterioration, but shall not exclude the loss or
damage resulting therefrom;

(b)

the cost of making good faulty design, workmanship and materials, but shall not exclude the loss or
damage resulting therefrom;

(c)

consequential loss of any kind, but shall not exclude loss of or damage to the Works;

(d)

damages for delay in completing or for the failure to complete the Works;

(e)

loss or damage resulting from ionising radiations or contamination by radioactivity from any nuclear
fuel or from any nuclear waste from the combustion of nuclear fuel resulting from any cause;

(f)

loss or damage resulting from the excepted risks referred to in paragraphs (b) and (c) of subclause
14.3.

The insurance cover shall be for an amount not less than the aggregate of the:

(a) (i)

contract sum;

(b) (ii) provision in Item 20(ba) to provide for costs of demolition and removal of debris;
(c) (iii) provision in Item 20(cb) for consultants’ fees;
(d) (iv) value in Item 20(dc) of any materials or things to be supplied by the Principal for the purposes
of WUC; and

(e) (v) additional amount or percentage in Item 20(ed) of the total of the items referred to in
sub-paragraphs (ai) to (div) of this paragraph.
Insurance shall be in the joint names of the parties, and note the interest of the Principal’s financier (if
required), shall cover the parties and all subcontractors whenever engaged in WUC for their respective
rights, interests and liabilities and, except where the Contract otherwise provides, shall be with an insurer
and in terms both approved in writing by the Principal (which approvals shall not be unreasonably
withheld).

The insurance shall be maintained until the Contractor ceases to be responsible under subclause 14.1 for
the care of anything.
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Alternative 2: Principal to insure
Before the date of acceptance of tender, the Principal shall insure
WUC in the terms of the policy included in the tender documents and
nominating or stating the insurer. The Principal shall maintain such
insurance while ever the Contractor has an interest in WUC.

17 Public liability insurance
The Alternative in Item 21(a) applies.
Alternative 1: Contractor to insure
Before commencing WUC, the Contractor shall effect and maintain for the duration of the Contract, a
public liability policy.
The policy shall:

(a)

be in the joint names of the parties; and note the interest of the Principal’s financier (if
required);

(b)

cover the:
(i)

respective rights and interests; and

(ii)

liabilities to third parties,
of the parties, the Superintendent and subcontractors from time to time, whenever engaged
in WUC;

(c)

cover the parties’ respective liability to each other for loss or damage to property (other than property
required to be insured by clause 16) and the death of or injury to any person (other than liability
which the law requires to be covered under a workers compensation insurance policy);

(d)

be endorsed to cover the use of any construction plant not covered under a comprehensive or third
party motor vehicle insurance policy;

(e)

provide insurance cover for an amount in respect of any one occurrence of not less than the sum in
Item 21(b);; and

(f)

be with an insurer and otherwise in terms both approved in writing by the Principal (which approvals
shall not be unreasonably withheld).
Alternative 2: Principal to insure

Before17A

Statutory Insurances

Notwithstanding the dateother provisions of acceptance of tenderthis Contract, the
PrincipalContractor shall effect in relation to WUC, a public liability policy inall insurances that it
is required to effect pursuant to any applicable legislation, including, without limitation, pursuant to the
terms of the policy included in the tender documents and nominating or stating the
insurer.Building Act 1993 (Vic). The PrincipalContractor shall maintain all such insurance while
everfor the duration required by the applicable legislation.

17B Insurance cover does not limit liability
The effecting of insurance by the Contractor under clauses 16, 17 and 17A will not limit the Contractor
has an interest in WUCliability or obligations of the Contractor under or in relation to this Contract,
whether under the law of contract, tort (including negligence), equity, restitution, statute or otherwise.
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18 Insurance of employees
A1

Before commencing WUC, the Contractor shall insure against statutory and common law liability for death
of or injury to persons employed by the Contractor. The insurance cover shall be maintained until
completion of all WUC.
Where permitted by law, the insurance policy or policies shall be extended to provide indemnity for the
Principal’s statutory liability to the Contractor’s employees.
The Contractor shall ensure that all subcontractors have similarly insured their employees.

19 Inspection and provisions of insurance policies
19.1 19.1

Proof of insurance

Before the Contractor commences WUC and whenever requested in writing by the other party, a party
liable to insure shall provide satisfactory evidence of such insurance effected and maintained.
Insurance shall not limit liabilities or obligations under other provisions of the Contract.
19.2 19.2

Failure to produce proof of insurance

If after being so requested, a party fails promptly to provide satisfactory evidence of compliance with clause
16, 17 or 18, then without prejudice to other rights or remedies, the other party may insure and the cost
thereof shall be certified by the Superintendent as moneys due and payable from the party in default to the
other party. Where the defaulting party is the Contractor, the Principal may refuse payment until such
evidence is produced by the Contractor.
19.3 19.3

Notices from or to insurer

The party insuring under clause 16 or 17 shall ensure that each insurance policy contains provisions
acceptable to the other party which:
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(a)

requires the insurer to inform both parties, whenever the insurer gives a party or a subcontractor a
notice in connection with the policy;

(b)

provides that a notice of claim given to the insurer by either party, the Superintendent or a
subcontractor shall be accepted by the insurer as a notice of claim given by both parties, the
Superintendent and the subcontractor; and

(c)

requires the insurer, whenever the party fails to maintain the policy, promptly to give written notice
thereof to both parties and prior to cancellation of the policy.

Clause 19: Inspection and provisions of insurance policies
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19.4 19.4

Notices of potential claims

A party shall, as soon as practicable, inform the other party in writing of any occurrence that may give rise
to a claim under an insurance policy required by clause 16 or 17 and shall keep the other party informed of
subsequent developments concerning the claim. The Contractor shall ensure that subcontractors in respect
of their operations similarly inform the parties.
19.5 19.5

Settlement of claims

Upon settlement of a claim under the insurance required by clause 16:

(a)

to the extent that reinstatement has been the subject of a payment or allowance by the Principal to
the Contractor, if the Contractor has not completed such reinstatement, insurance moneys received
shall, if requested by either party, be paid into an agreed bank account in the joint names of the
parties. As the Contractor reinstates the loss or damage, the Superintendent shall certify against
the joint account for the cost of reinstatement; and

(b)

to the extent that reinstatement has not been the subject of a payment or allowance by the Principal
to the Contractor, the Contractor shall be entitled immediately to receive from insurance moneys
received, the amount of such moneys so paid in relation to any loss suffered by the Contractor.

19.6 19.6

Cross liability

Any insurance required to be effected in joint names in accordance with the Contract shall include a cross
liability clause in which the insurer agrees to waive all rights of subrogation or action against any of the
persons constituting the insured and for the purpose of which the insurer accepts the term ‘insured’ as
applying to each of the persons constituting the insured as if a separate policy of insurance had been issued
to each of them (subject always to the overall sum insured not being increased thereby).

20 Superintendent
The Principal shall ensure that at all times there is a Superintendent, and that the Superintendent fulfils all
aspects of the role and functions reasonably and in good faith.
Except where the Contract otherwise provides, the Superintendent may give a direction orally but shall as
soon as practicable confirm it in writing. If the Contractor in writing requests the Superintendent to confirm
an oral direction, the Contractor shall not be bound to comply with the direction until the Superintendent
does so.
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The Contractor shall promptly comply with the Superintendent’s reasonable directions. Should the
Contractor consider that any direction which is not given as a written direction in the form of a “Variation
Direction”, in fact involves a variation, or has any objection of whatsoever nature to any direction
(including any direction of the Superintendent acting as certifier, assessor or valuer under the Contract),
then the Contractor shall promptly notify the Superintendent and the Principal in writing. If the Contractor
does not notify the Superintendent and the Principal in writing within 28 days of receipt of the direction or
before any works in accordance with the direction are undertaken, whichever is first to occur, then the
Contractor shall be deemed to have waived any objection to the direction, shall be deemed to have accepted
the direction and shall have no Claim against the Principal arising out of or in any way connected with the
direction.

21 Superintendent’s Representative
The Superintendent may from time to time appoint individuals to exercise delegated Superintendent’s
functions, provided that:

(a)

no aspect of any function shall at any one time be the subject of delegation to more than one
Superintendent’s Representative;

(b)

delegation shall not prevent the Superintendent exercising any function;

(c)

the Superintendent forthwith gives the Contractor written notice of respectively:

(d)

(i)

the appointment, including the Superintendent’s Representative’s name and delegated
functions; and

(ii)

the termination of each appointment; and

if the Contractor makes a reasonable objection to the appointment of a Superintendent’s
Representative, the Superintendent shall terminate the appointment.

22 Contractor’s representative and personnel
The Contractor shall superintend WUC personally or by a competent representative. Matters within a
Contractor’s representative’s knowledge (including directions received) shall be deemed to be within the
Contractor’s knowledge.
The Contractor shall forthwith give the Superintendent written notice of the representative’s name and any
subsequent changes.
If the Superintendent makes a reasonable objection to the appointment of a representative, the Contractor
shall terminate the appointment and appoint another representative.
The Contractor shall allocate adequate supervisory personnel to ensure that WUC is carried out and
completed in accordance with the Contract. If the Superintendent is of the opinion that this is not being
achieved, the Superintendent may direct the Contractor to allocate additional supervisory personnel to carry
out and complete WUC. The Superintendent must provide reasons substantiating the direction that the
Contractor allocate additional supervisory personnel to carry out and complete the WUC .The Contractor
shall comply with the direction at no additional cost to the Principal.

23 Contractor’s employees and subcontractors
The Superintendent may direct the Contractor to have removed, within a stated time, from the site or from
any activity of WUC, any person employed on WUC who, in the Superintendent’s opinion, is incompetent,
negligent or guilty of misconduct. The Superintendent must provide reasons substantiating the direction
that the Contractor remove any person employed on WUC.
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24 Site
24.1 24.1

Possession

Provided the Contractor has complied with subclause 19.1, theThe Principal shall beforeby the
expiry of the timedate as determined in Item 22, give the Contractor possession of sufficient of the site
for commencement of WUC on site. If the Principal has not given the Contractor possession of the whole
site, the Principal shall give the Contractor possession of such further portions of the site as may, from
time to time, be necessary for carrying out WUC. Subject to subclause 39.7, delay by the Principal in giving
possession shall not be a breach of the Contract.
Possession of the site shall confer on the Contractor a right to only such use and control as is necessary to
enable the Contractor to carry out WUC and shall exclude camping, residential purposes and any purpose
not connected with WUC, unless approved by the Superintendent.
24.2 24.2

Access for Principal and others

The Principal and the Principal’s employees, consultants and agents may at any time after reasonable
written notice to the Contractor, have access to any part of the site for any purpose. The Contractor shall
permit persons engaged by the Principal to carry out work on the site other than WUC and shall cooperate
with them. The Principal shall give to the Contractor the names and roles of the persons so engaged.
The Contractor shall at all reasonable times give the Superintendent access to WUC.
The Principal shall ensure that none of the persons referred to in this subclause impedes the Contractor.
24.3 24.3

Minerals, fossils and relics

Valuable minerals, fossils, articles or objects of antiquity or of anthropological or archaeological interest,
treasure trove, coins and articles of value found on the site shall as between the parties be and remain the
property of the Principal. Immediately upon the discovery of these things the Contractor shall:

(a)

take precautions to prevent their loss, removal or damage; and

(b)

give the Superintendent written notice of the discovery.

All costs so incurred by the Contractor shall be assessed by the Superintendent and added to the contract
sum.
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25 Latent conditions
25.1 25.1

Scope

Latent conditions are physical conditions on the site and its near surrounds, including artificial things but
excluding weather conditions, which differ materially from the physicalsite conditions which should
reasonably have been anticipated by aan experienced and competent Contractorcontractor at the time of
the Contractor’s tender if the Contractorcontractor had inspected:

(a)

all written information made available by the Principal to the Contractor for the purpose of
tendering;

(b)

all information influencing the risk allocation in the Contractor’s tender and reasonably obtainable
by the making of reasonable enquiries; and

(c)

the site and its near surrounds including undertaking the investigation referred to in subclause 25.4.

25.2 25.2

Notification

The Contractor, upon becoming aware of a latent condition while carrying out WUC, shall promptly, and
where possible before the latent condition is disturbed, give the Superintendent written notice of the general
nature thereof.
If required by the Superintendent promptly after receiving that notice, theThe Contractor shall, as
soon as practicable, give the Superintendent a written statement of:

(a)

the latent condition encountered and the respects in which it differs materially;

(b)

the additional work, resources, time and cost which the Contractor estimates to be necessary to deal
with the latent condition; and

(c)

the information (as applicable) applying to variations as described in subclause 36.2; and

(c)
(d)

other details reasonably required by the Superintendent.

including a claim for cost in accordance with subclause 25.3

.

25.3 Deemed variation
The effect of the latent condition shall be a deemed variation, priced having no regard to additional cost
incurred more than 28 days before the date on which the Contractor gave the notice required by the first
paragraph of subclause 25.2 but so as to include the Contractor’s other costs for each compliance
with subclause 25.2..
The Contractor must give the Superintendent a claim for costs in relation to a deemed variation with respect
to a latent condition in the form of a prescribed notice pursuant to subclause 41.1 and costs certified by the
Superintendent pursuant to subclause 41.3 shall be due and payable to the Contractor.
The Superintendent may direct the Contractor to give a detailed quotation or provide additional quotations
for the latent condition supported by measurements or other evidence of costs.
Nothing in this subclause 25.3 will oblige the Principal to pay costs which have already been included in
the value of a variation or any other payment under the Contract.
25.4 Acknowledgement and Warranty
The Contractor acknowledges that:
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(a)

the Principal, the Superintendent and their consultants may have made available to the Contractor
certain material and information relating to the site and to the site conditions (the “site
information”)’;

(b)

the site information may not be complete and/or accurate;
Clause 26: Setting out the Works
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(c)

the Principal does not guarantee and makes no representation as to the completeness or accuracy of
the site information;

(d)

the Principal has advised the Contractor to make and rely on its own enquiries with respect to the
site information; and

(e)

the use of the site information is at the Contractor’s own risk.

The Contractor, prior to the date of the Contract, was required to fully investigate the site and the actual
and potential site conditions. The Contractor warrants to the Principal that it has carried out this
investigation, not relied on the contents of any of the site information:
(i)

and formed its own view on the issues covered in the site information; and

(ii)

satisfied itself that there are no site conditions which would or may adversely affect the ability of
the Contractor to carry out and complete the Works for the contract sum and by the date for practical
completion.

25.5 Site conditions risk
The Contractor will be responsible for, and assumes the risk of any and all site conditions other than latent
conditions and will have no entitlement to claim a variation, an EOT or any other entitlement whatsoever
if it is delayed, disrupted or required to carry out additional work, or incurs any additional costs or expenses
as a result of the site information being incomplete or inaccurate.
The Contractor shall release and indemnify and must keep the Principal indemnified, from all such risks
assumed by the Contractor in this subclause 25.5.
“site conditions” include but are not limited to:
(i)

physical conditions on the site or its surroundings, and all other artificial things and nearby
buildings;

(ii)

climatic and weather conditions relating to the site;

(iii)

the means of access to and around the site;

(iv)

hazardous chemicals, substances or other material including contaminated material; and

(v)

water, surface and geotechnical conditions of the site.

26 Setting out the Works
26.1 26.1

Setting out

The Principal shall ensure that the Superintendent gives the Contractor must obtain the data, survey
marks and like information necessary for the Contractor to set out the Works, together with those survey
marks specified in the Contract. Thereupon theThe Contractor shall set out the Works in accordance with
the Contract.
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26.2 26.2

Errors in setting out

The Contractor shall rectify every error in the position, level, dimensions or alignment of any WUC after
promptly notifying the Superintendent and unless the Superintendent within 3 days directs otherwise.
If the error was caused by incorrect data, survey marks or information given
by the Superintendent, the cost incurred by the Contractor in rectifying the
error shall be assessed by the Superintendent and added to the contract sum.
26.3 26.3

Care of survey marks
The Contractor shall keep in their true positions all survey marks supplied
by the Superintendent.

The Contractor shall reinstate any survey mark disturbed, after promptly notifying the Superintendent and
unless the Superintendent within 3 days directs otherwise.
If the disturbance was caused by the Superintendent or a person referred to in subclause 24.2 other than the
Contractor, the cost incurred by the Contractor in reinstating the survey mark shall be assessed by the
Superintendent and added to the contract sum.

27 Cleaning up
The Contractor shall keep the site and WUC clean and tidy and regularly remove rubbish and surplus
material.
Within 14 days afterPrior to the date of practical completion, the Contractor shall remove temporary
works and construction plant. The Superintendent may extend the time to remove temporary works and
construction plant to enable the Contractor to perform remaining obligations pursuant to the Contract.
If the Contractor fails to comply with the preceding obligations in this clause, the Superintendent may
direct the Contractor to rectify the non-compliance and the time for rectification.
If:

(a)

the Contractor fails to comply with such a direction; and

(b)

that failure has not been made good within 5 days after the Contractor receives written notice from
the Superintendent that the Principal intends to have the subject work carried out by others,

the Principal may have that work so carried out and the Superintendent shall certify the cost incurred as
moneys due from the Contractor to the Principal. The rights given by this paragraph are additional to any
other rights and remedies.
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28 Materials, labour and construction plant
Except where the Contract otherwise provides, the Contractor shall supply everything necessary for the
proper performance of the Contractor’s obligations and discharge of the Contractor’s liabilities.
In respect of any materials, machinery or equipment to be supplied by the Contractor in connection with
the Contract, the Superintendent may direct the Contractor to:

(a)

supply particulars of the mode and place of manufacture, the source of supply, the performance
capacities and other related information; and

(b)

arrange reasonable inspection at such place or sources by the Superintendent, the Principal and
persons authorised by the Principal.

The Superintendent may give the Contractor a written direction not to remove materials or construction
plant from the site. Thereafter the Contractor shall not remove them without the Superintendent’s prior
written approval (which shall not be unreasonably withheld).

29 Quality
29.1 29.1

Quality of material and work

Unless otherwise provided the Contractor shall use suitable new materials and proper and tradesmanlike
workmanship.
29.2 *29.2QualityQuality assurance
If the Contract elsewhere requires further quality assurance, the The Contractor shall:

(a)

plan, establish and maintain a conforming quality system; and

(b)

ensure that the Superintendent has access to the quality system of the Contractor and subcontractors
so as to enable monitoring and quality auditing.

Any suchThe quality system shall be used only as an aid to achieving compliance with the Contract and
to document such compliance. Such system shall not discharge the Contractor’s other obligations under
the Contract.
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29.3 29.3

Defective work

If the Superintendent becomes aware of work done (including material provided) by the Contractor which
does not comply with the Contract, the Superintendent shall as soon as practicable give the Contractor
written details thereof. If the subject work has not been rectified, theThe Superintendent may direct
the Contractor to do any one or more of the following (including times for commencement and
completion)::

(a)

remove the material from the site;

(b)

demolish the work;

(c)

reconstruct, replace or correct the work; and

(d)

not deliver it to the site.

and the Contractor must comply with that direction to the satisfaction of the Superintendent or the Principal
at the Contractor’s cost.
The Superintendent may direct the times within which the Contractor must commence and complete the
removal, demolition, redesign, reconstruction, replacement or correction of the work.
If:

(a)

the Contractor fails to comply with such a direction within the time specified by the Superintendent
in the direction; and

(b)

that failure has not been made good within 8 days after the Contractor receives written notice from
the Superintendent that the Principal intends to have the subject work rectified by others,

the Principal may have that work so rectified and the Superintendent shall certify the cost incurred as
moneys due from the Contractor to the Principal.
29.4 29.4
Acceptance of defective work
Instead of a direction pursuant to subclause 29.3, the Superintendent may direct the Contractor that the
Principal elects to accept the subject work, whereupon there shall be a deemed variation.
29.5
29.5 Timing
The Superintendent may give a direction pursuant to this clause at any time before the expiry of the last
defects liability period.

30 Examination and testing
30.1 30.1

Tests

At any time before the expiry of the last defects liability period, the Superintendent may direct that any
WUC be tested. The Contractor shall give such assistance and samples and make accessible such parts of
WUC as may be directed by the Superintendent.
30.2 30.2

Covering up

The Superintendent may direct that any part of WUC shall not be covered up or made inaccessible without
the Superintendent’s prior written direction.
30.3 30.3

Who conducts

Tests shall be conducted as provided elsewhere in the Contract or by the Superintendent or a person (which
may include the Contractor) nominated by the Superintendent.
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30.4 30.4

Notice

The Superintendent or the Contractor (whichever is to conduct the test) shall give reasonable written notice
to the other of the date, time and place of the test. If the other does not attend, the test may nevertheless
proceed.
30.5 30.5

Delay

Without prejudice to any other right, if the Contractor or the Superintendent delays in conducting a test,
the other, after giving reasonable written notice of intention to do so, may conduct the test.
30.6
30.6 Completion and results
On completion of the tests, the Contractor shall make good WUC so that it fully complies with the Contract.
Results of tests shall be promptly made available by each party to the other and to the Superintendent.
30.7 30.7

Costs

Costs in connection with testing pursuant to this clause shall be borne by the Principal except where the
Contract otherwise provides or the test is consequent upon, or reveals a failure of the Contractor to comply
with the Contract (including this clause).

31 Working hours
If the working hours andwith respect to working days on the site are not stated elsewhere in the
Contract,Item 22A they shall be as notified by the Contractor to the Superintendent before on-site
commencement of work on site. They shallthe WUC. The working hours and working days must not be
varied without the Superintendent’s prior written approval, except when, in the interests of safety of persons
or property, the Contractor finds it necessary to carry out WUC otherwise, whereupon the Contractor shall
give the Superintendent written notice of those circumstances as early as possible.
The Contractor acknowledges that the working hours and working days must comply with all laws and
regulations governing working hours and working days including, but not limited to, those specified by
Latrobe City Council and the EPA or any other governing body that may be affected by or have any
jurisdiction over the WUC.
If the Contractor seeks the Superintendent's prior written approval to vary the working hours or working
days, the Contractor must provide written consent from Latrobe City Council and the EPA (if necessary)
if the varied working hours or working days do not fall within those allowed by the relevant authority.
The Contractor indemnifies the Principal with respect to any cost, penalty, loss or damage the Principal
incurs in the event that the Contractor carries out any of the Works during hours or on days that do not
comply with the laws and regulations governing working hours and working days.

32 Programming
The Contractor shall give the Superintendent reasonable advance notice of when the Contractor needs
information, materials, documents or instructions from the Superintendent or the Principal.
The Principal and the Superintendent shall not be obliged to give any information, materials, documents
or instructions earlier than the Principal or the Superintendent, as the case may be, should reasonably have
anticipated at the date of acceptance of tenderthe Contract.
The construction program is a written statement showing the dates by which, or the times within which,
the various stages or separable portions of WUC are to be carried out or completed. The construction
program shall be deemed a Contract document.
The Superintendent may direct the Contractor to give the Superintendent an updated construction program
within the time and in the form directed.
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The construction program shall clearly show for each item of work or activity, its planned start and finish
date. It shall contain information including but not limited to:

(a)

a clearly indicated critical path which shall indicate the sequence of activities which constitute a
critical path;

(b)

a breakup of the WUC to enable the Superintendent to accurately monitor progress of WUC both on
and off the site;

(c)

all activities necessary for the completion of the WUC;

(d)

the time for provision of required plans, drawings, prototypes and samples;

(e)

the time for commissioning, final inspections and handovers;

(f)

off-site activities including prefabrication and equipment orders; and

(g)

the date for practical completion.

The Contractor shall not, without reasonable cause, depart from the construction program. An updated
construction program shall not be deemed a Contract document unless and until it is approved by the
Superintendent.
Notwithstanding anything else in clause 32, any request by the Superintendent to provide an updated
construction program will not constitute a variation and will not entitle the Contractor to any adjustment
to the contract sum. In addition, any approval or disapproval by the Superintendent of an updated
construction program, or failure by the Superintendent to respond to an updated construction program will
not entitle the Contractor to a variation, an EOT, a compensable cause or a qualifying cause of delay.
The Superintendent may direct in what order and at what time the various stages or separable portions of
WUC shall be carried out. If the Contractor can reasonably comply with the direction, the Contractor shall
do so. If the Contractor cannot reasonably comply, the Contractor shall give the Superintendent written
notice of the reasons why the Contractor cannot reasonably comply.

A construction program is a written statement showing the dates by which,
or the times within which, the various stages or portions of WUC are to be
carried out or completed. It shall be deemed a Contract document.
The Superintendent may direct the Contractor to give the Superintendent a
construction program within the time and If in the form directed.
The Contractor shall not, without reasonable cause, depart from a
construction program.
If Superintendent's opinion compliance with any such directions under the second last paragraph of this
clause 32, except those pursuant to the Contractor’sContractor's default, causes the Contractor to incur
more or less cost than otherwise would have been incurred had the Contractor not been given the direction,
the difference shall be assessed by the Superintendent and added to or deducted from the contract sum.

33 Suspension
Superintendent’s suspension

33.1 33.1

The Superintendent may direct the Contractor to suspend the carrying out of the whole or part of WUC for
such time as the Superintendent thinks fit, if the Superintendent is of the opinion that it is necessary:

(a)

because of an act, default or omission of:
(i)
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the Superintendent, the Principal or its employees, consultants, agents or other contractors
(not being employed by the Contractor); or
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(ii)

the Contractor, a subcontractor or either’s employees or agents;

(b)

for the protection or safety of any person or property; or

(c)

to comply with a court order.

33.2 33.2

Contractor’s suspension

If the Contractor wishes to suspend the carrying out of the whole or part of WUC, otherwise than pursuant
to subclause 39.9 or clause 43, the Contractor shall obtain the Superintendent’s prior written approval. The
Superintendent may approve the suspension and may impose conditions of approval.
33.3 33.3

Recommencement

As soon as the Superintendent becomes aware that the reason for any suspension no longer exists, the
Superintendent shall direct the Contractor to recommence suspended WUC as soon as reasonably
practicable.
The Contractor may recommence WUC suspended pursuant to subclause 33.2 or 39.9 at any time after
reasonable notice to the Superintendent.
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33.4 33.4

Cost

The Contractor shall bear the cost of suspension pursuant to paragraph (a)(ii) of subclause 33.1 and
subclause 33.2. If the Contractor made the protection, safety or court order necessary, the Contractor shall
bear the cost of suspension pursuant to paragraph (b) or (c) of subclause 33.1. If the Contractor otherwise
incurs more or less cost than otherwise would have been incurred, the difference shall be assessed by the
Superintendent and added to or deducted from the contract sum.

34 Time and progress
34.1 34.1

Progress

The Contractor shall ensure that WUC reaches practical completion by the date for practical completion.
34.2 34.2

Notice of delay

A party becoming aware of anything which will probably cause delay to WUC shall promptly give the
Superintendent and the other party written notice of that cause and the estimated delay.
34.3 34.3

Claim

The Contractor shall be entitled to such extension of time for carrying out WUC (including reaching
practical completion) as the Superintendent assesses (‘EOT’), if:

(a)

the Contractor is or will be delayed in reaching practical completion by a qualifying cause of delay
which delays an activity on the critical path of the construction program; and

(b)

the cause of the delay is beyond the control of the Contractor;

(c)

the Contractor has complied with any reasonable instructions of the Superintendent with respect to
the delay;

(d)

the Contractor has taken all proper and reasonable steps necessary and within its control both to
preclude the occurrence of the cause of the delay and to avoid or minimise the consequences of the
cause of delay and has demonstrated this to the satisfaction of the Superintendent;

(e)

the Contractor demonstrates to the satisfaction of the Superintendent that the Contractor has been
actually delayed in achieving practical completion; and

(b)(f) the Contractor gives the Superintendent, within 28 days of when the Contractor should reasonably
have become aware of that causation occurring, a written claim for an EOT evidencing the facts of
causation and of the delay to WUC (including extent).) and the steps the Contractor has taken to
mitigate or prevent the delay from continuing.
If further delay results from a qualifying cause of delay evidenced in a claim under paragraph (bf) of this
subclause, the Contractor shall claim an EOT for such further delay by promptly giving the Superintendent
a written claim evidencing the facts of that further delay.
34.4 34.4

Assessment

When both non-qualifying and qualifying causes of delay overlap, the Superintendent shall apportion the
resulting delay to WUC according to the respective causes’ contribution.
In assessing each EOT the Superintendent shall disregard questions of whether:

(a)

WUC can nevertheless reach practical completion without an EOT; or

(b)

the Contractor can accelerate,

but shall have regard to what prevention and mitigation of the delay has not been effected by the Contractor.
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34.5 34.5

Extension of time

Within 28 days after receiving the Contractor’s claim for an EOT, the Superintendent shall give to the
Contractor and the Principal a written direction evidencing the EOT so assessed. If the Superintendent
does not do so, there shall be a deemed assessment and direction for an EOT as claimed.
Notwithstanding that the Contractor is not entitled to or has not claimed an EOT, the Superintendent may
at any time and from time to time before issuing the final certificatepayment schedule direct an EOT.
34.6 34.6

Practical completion

The Contractor shall give the Superintendent at least 14 days written notice of the date upon which the
Contractor anticipates that practical completion will be reached.
When the Contractor is of the opinion that practical completion has been reached, the Contractor shall in
writing request the Superintendent to issue a certificate of practical completion. Within 14 days after
receiving the request, the Superintendent shall give the Contractor and the Principal either a certificate of
practical completion evidencing the date of practical completion or written reasons for not doing so.
If the Superintendent is of the opinion that practical completion has been reached, the Superintendent may
issue a certificate of practical completion even though no request has been made.
34.7 34.7

Liquidated damages

If WUC does not reach practical completion by the date for practical completion, the Superintendent shall
certify, as due and payable by the Contractor to the Principal, liquidated damages at the rate in Item 24 for
every day after the date for practical completion to and including the earliest of the date of practical
completion or termination of the Contract or the Principal taking WUC out of the hands of the Contractor.
If an EOT is directed after the Contractor has paid or the Principal has set off liquidated damages, the
Principal shall forthwith repay to the Contractor such of those liquidated damages as represent the days
the subject of the EOT.
34.8 Bonus for early practical completion
If the date of practical completion is earlier than the date for practical
completion the Superintendent shall certify as due and payable to the
Contractor the bonus in Item 25(a) for every day after the date of practical
completion to and including the date for practical completion.
The Contractor hereby waives that part of a bonus exceeding the Item 25(b)
amount.
34.8 34.9

Not Used

34.9 Delay damages
For every day the subject of an EOT for a compensable cause and for which the Contractor gives the
Superintendent a claim for delay damages pursuant to subclause 41.1, damages certified by the
Superintendent under subclause 41.3 shall be due and payable to the Contractor.
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The maximum daily delay damages rate subject to the following paragraph, shall be the amount in Item 26
which is inclusive of all the Contractor’s direct costs and expenses including all applicable supervision,
onsite overheads, preliminaries, attendance and all taxes (other than GST). The Contractor acknowledges
that the maximum daily delay damages rate does not and may not include any amount for profit or any
amount for offsite overheads.
Nothing in this subclause 34.9 will:

(a)

oblige the Principal to pay delay damages for delay or disruption which have already been included
in the value of a variation or any other payment under the Contract; or

(b)

oblige the Principal to pay delay damages with respect to days that would not have been working
days.

The Principal will have no liability to the Contractor whatsoever in damages or to compensate the
Contractor in respect of or arising out of or as a result of any delay, disruption, or interference in the
progress or completion of the WUC howsoever caused, whether in contract, tort (including negligence),
restitution, equity, statute or otherwise, other than as expressly provided in this subclause 34.9.
34.10 Drawings, Manuals and Subcontractor and Supplier Warranties
Prior to practical completion of the Works, the Contractor shall deliver to the Superintendent the following:

(a)

all shop drawings and as built drawings with respect to the Works;

(b)

the originals of all operation and maintenance manuals for all installed plant and equipment
including fixtures, fittings and appliances forming part of the Works; and

(c)

all of the warranties (including manufacturer's warranties) in respect of items of work that were
undertaken or supplied and installed by the Contractor or the subcontractors (including suppliers).
These warranties:
(i)

must be in the terms reasonably acceptable to the Principal and in favour of the Principal
(whether or not the warranty is being provided by the Contractor or a subcontractor);

(ii)

will not derogate from any rights which the Principal might have against the Contractor in
respect of the subject matter of these warranties; and

(iii)

will not prevent the Contractor from being able to enforce the warranty against any
subcontractor whose work is not in accordance with the requirements of the Contract.

35 Defects liability
The defects liability period stated in Item 27 shall commence on the date of practical completion at 4:00
pm. or for works completed after the date of practical completion, the defects liability period stated in Item
27 shall commence at 4:00pm on the date on which the Superintendent provides the Contractor with written
notice that the works have been completed (date of completion).
The Contractor shall carry out rectification at times and in a manner causing as little inconvenience to the
occupants or users of the Works as is reasonably possible and otherwise in accordance with the directions
of the Principal or Superintendent.
As soon as possible after the date of practical completion, or the date of completion (as applicable), the
Contractor shall rectify all defects existing at the date of practical completion. or the date of completion
(as applicable).
During the defects liability period, the Superintendent may give the Contractor a direction to rectify a
defect which:

(a)

shall identify the defect and the date for completion of its rectification; and

(b)

may state a date for commencement of the rectification and whether there shall be a separate defects
liability period therefor (not exceeding that in Item 27, commencing at 4:00 pm on the date the
rectification is completed and governed by this clause).

If the rectification is not commenced or completed by the stated dates, the Principal may have the
rectification carried out by others but without prejudice to any other rights and remedies the Principal may
Copyright
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have. The cost thereby incurred shall be certified by the Superintendent as moneys due and payable by the
Contractor to the Principal.

36 Variations
36.1 36.1

Directing variations

The Contractor shall not vary WUC except as directed in writing.
The Superintendent, before the date of practical completion, may direct the Contractor to vary WUC by
any one or more of the following which is nevertheless of a character and extent contemplated by, and
capable of being carried out under, the provisions of the Contract:
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(a)

increase, decrease or omit any part;

(b)

change the character or quality;

(c)

change the levels, lines, positions or dimensions;

(d)

carry out additional work; and

(e)

demolish or remove material or work no longer required by the Principal.
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36.2 36.2

Proposed variations

The Superintendent may give the Contractor written notice of a proposed variation.
The Contractor shall as soon as practicable after receiving such notice, but no later than 10 days after
receiving the notice, notify the Superintendent whether the proposed variation can be effected, together
with, if it can be effected, the Contractor’s estimate of the:

(a)

effect on the construction program (including the date for practical completion); and

(b)

cost (including all time-related costs, if any) of the proposed variation.

The Superintendent may direct the Contractor to give a detailed quotation for the proposed variation
supported by measurements or other evidence of cost.
The Contractor’s costs for each compliance with this subclause shall be certified by the Superintendent as
moneys due to the Contractor.
36.3 36.3

Variations for convenience of contractor

If the Contractor requests the Superintendent to direct a variation for the convenience of the Contractor,
the Superintendent may do so. The direction shall be written and may be conditional. Unless the direction
provides otherwise, the Contractor shall be entitled to neither extra time nor extra money.
36.4 36.4

Pricing

The Superintendent shall, as soon as possible, price each variation using the following order of precedence:

(a)

prior agreement;

(b)

applicable rates or prices in the Contract;

(c)

rates or prices in a priced bill of quantities, schedule of rates or schedule of prices, even though not
Contract documents, to the extent that it is reasonable to use them; and

(d)

reasonable rates or prices, which shall include a reasonablean amount for profit and overheads,
noted in Item 27A(a),
and any deductions shall include a reasonablean amount for profit but not overheads. noted in Item
27A(b).

That price shall be added to or deducted from the contract sum.

37 Payment
37.1 37.1

ProgressPayment claims

The Contractor shall claim payment progressively by way of monthly payment claims based on the
percentage of WUC completed each month, in accordance with the reference date described in Item 28 and
in any event no later than 3 months after the relevant 'reference date' as that term is defined in section 9 of
the Security of Payment Act.
AnFor the purpose of the Security of Payment Act, an early progresspayment claim shall be deemed to
have been made on the date for making that claimpayment claim in accordance with the reference date
described in Item 28.
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Each progresspayment claim shall be given in writing to the Principal and the Superintendent and shall
include details of the value of WUC done and may include details of other moneys then due to the
Contractor pursuant to provisions of the Contractthe provisions of the Contract. The Superintendent
however is not authorised to and does not receive any payment claim under the Security of Payment Act as
agent for the Principal. A payment claim including a final payment claim must be served on the Principal
and a copy provided to the Superintendent at the same time that the payment claim is served on the
Principal.
37.2 Certificates
37.2 Payment schedules
The Superintendent shall, within 1410 business days after receiving such a
progresspayment claim, issue to the Principal and the Contractor:
a progress certificate evidencingpayment schedule noting the Superintendent’s opinion of
the moneyspayment (if any) due from the Principal to the Contractor pursuant towith a recipient created
tax invoice in the payment amount noted on the progress claim and reasons for any difference (‘progress
certificate’); andpayment schedule.

(a)

(b)

a certificate evidencing the Superintendent’s assessment of retention
moneys and moneys due from the Contractor to the Principal pursuant
to the Contract.

If the Contractor does not make a progresspayment claim in accordance with Item 28, the Superintendent
may issue the progress certificatepayment schedule with details of the calculations and shall issue the
certificate in paragraph (b)..
If the Superintendent does not issue the progress certificate within 14 days
of receiving a progress claim in accordance with subclause 37.1, that
progress claim shall be deemed to be the relevant progress certificate.
The Principal shall within 7 days after receiving both such certificates, or within 21 21 business days
after the Superintendent receives the progress claimpayment claim in compliance with the Victorian State
Government Fair Payments Policy, pay to the Contractor the balance of the progress certificate after
deducting retention moneys and setting off su ch of the certificate in paragraph (b) as the
Principal elects to set off. If that setting off produces a negative balance amount on the payment
schedule. If the payment schedule notes a payment due from the Contractor to the Principal, the Contractor
shall pay that balanceamount to the Principal within 710 business days of receiving written notice
thereofthe payment schedule.
Neither a progress certificatepayment schedule nor a payment of moneysmoney to the Contractor shall
be evidence that the subject WUC has been carried out satisfactorily. Payment other than final payment
shall be payment on account only.
37.3
In so far as necessary to ensure compliance with the Security of Payment Act, the
Superintendent is deemed to issue any payment schedule under subclause 37.2 or final payment schedule
under subclause 37.4 as agent on behalf of the Principal and each such payment schedule shall constitute a
payment schedule for the purposes of the Security of Payment Act.
37.3 Unfixed plant and materials
The Principal shall not be liable to pay for unfixed plant and materials unless they are listed in Item 29 and
the Contractor:

(a)

provides the additional security in Item 13(e); and

(b)

satisfies the Superintendent that the subject plant and materials have been paid for, properly stored
and protected, and labelled the property of the Principal.

Upon payment to the Contractor and the release of any additional security in paragraph (a), the subject
plant and materials shall be the unencumbered property of the Principal.
37.4 37.4
40

Final payment claim and certificateschedule
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Within 28 days after the expiry of the last defects liability period, the Contractor shall give the
Superintendent a written final payment claim endorsed ‘Final Payment Claim’ being a progress claim
together with all other claims whatsoever in connection with the subject matter of the Contract.
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Within 4210 business days after receiving the expiryfinal payment claim or where the Contractor fails to
provide a final payment claim, within 10 business days of expiration of the last defects liability period
specified in subclause 37.4 for provision of the final payment claim by the Contractor, the Superintendent
shall issue to both the Contractor and the Principal a final certificatepayment schedule evidencing the
moneys finally due and payable between the Contractor and the Principal on any account whatsoever in
connection with the subject matter of the Contract.
Those moneys certified as due and payable shall be paid by the Principal or the Contractor, as the case may
be, within 714 business days after the debtor receives the final certificatepayment schedule.
The final certificatepayment schedule shall be conclusive evidence of accord and satisfaction, and in
discharge of each party’s obligations in connection with the subject matter of the Contract except for:

(a)

fraud or dishonesty relating to WUC or any part thereof or to any matter dealt with in the final
certificatepayment schedule;

(b)

any defect or omission in the Works or any part thereof which was not apparent at the end of the last
defects liability period, or which would not have been disclosed upon reasonable inspection at the
time of the issue of the final certificatepayment schedule;

(c)

any accidental or erroneous inclusion or exclusion of any work or figures in any computation or an
arithmetical error in any computation; and

(d)

unresolved issues the subject of any notice of dispute pursuant to clause 42, served before the 7th
day after the issue of the final certificatepayment schedule.

37.5 37.5

Interest

Interest in Item 30 shall be due and payable after the date of default in payment.
37.6 37.6

Other moneys due

The Principal may elect that moneys due and owing by the Contractor to the Principal otherwise than in
connection with the subject matter of the Contract also be due to the Principal pursuant to the Contract.

38 Payment of workers and subcontractors
38.1 38.1

Workers and subcontractors

The Contractor shall give in respect of a progresspayment claim, documentary evidence in the form of the
statutory declaration attached to Annexure Part D declared by a representative of the Contractor who is in
a position to know the facts declared, of the payment of moneys due and payable to:

(a)

workers of the Contractor and of the subcontractors; and

(b)

subcontractors,
in respect of WUC the subject of that payment claim.

If and the Contractor is unable to give such documentary evidence, the Contractor shall give
other documentary evidencesubject of the moneys so due and payable to workers and
subcontractorsall previous payment claims.
Documentary evidence, except where the Contract otherwise provides, shall
be to the Superintendent’s satisfaction.
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38.2 38.2

Withholding payment

Subject to the next paragraph, the Principal may withhold moneys certified due and payable in respect of
the progresspayment claim until the Contractor complies with subclause 38.1.
The Principal shall not withhold payment of such moneys in excess of the moneys evidenced pursuant to
subclause 38.1 as due and payable to workers and subcontractors.
38.3 38.3

Direct payment

Before final payment, the Principal, if not aware of a relevant relation-back day (as defined in the
Corporations Law) may pay unpaid moneys the subject of subclause 38.1 directly to a worker or a
subcontractor where:

(a)

permitted by law;

(b)

given a court order in favour of the worker or subcontractor; or

(c)

requested in writing by the Contractor.

Such payment and a payment made to a worker or subcontractor in compliance with a legislative
requirement shall be deemed to be part-satisfaction of the Principal’s obligation to pay pursuant to
subclause 37.2 or 37.4, as the case may be.

39 Default or insolvency
39.1 39.1

Preservation of other rights

If a party breaches (including repudiates) the Contract, nothing in this clause shall prejudice the right of
the other party to recover damages or exercise any other right or remedy.
Contractor’s default

39.2 39.2

If the Contractor commits a substantial breach of the Contract, the Principal may, by hand or by certified
post, give the Contractor a written notice to show cause.
Substantial breaches include, but are not limited to:

(a)

failing to:
(i)

provide security;

(ii)

provide evidence of insurance;

(iii)

comply with a direction of the Superintendent pursuant to subclause 29.3; or

(iv)

use the materials or standards of work required by the Contract;

(v)

comply with the requirements of subclause 9.2;

(vi)

provide a deed of guarantee and indemnity in accordance with subclause 5.6;

(vii)

observe and comply with a legislative requirement relevant to the Works; or

(viii) obtain or maintain appropriate licences, approvals or authority to enable the Contractor to
lawfully carry out the WUC according to the legislative requirements;
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(b)

wrongful suspension of work including the Contractor’s failure to comply with its responsibilities
as principal contractor pursuant to clause 45;

(c)

substantial departure from a construction program without reasonable cause or the Superintendent’s
approval;

(d)

where there is no construction program, failing to proceed with due expedition and without delay;
and
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(e)

in respect of clausesubclause 38, knowingly.1, providing documentary evidence containing an
untrue statement.;

(f)

39.3 the Contractor’s performance of the WUC involving recurring breaches of:
(i)

the OH&S Act or the OH&S Regulations;

(ii)

the Contractor’s OH&S obligations pursuant to clause 45 including failure to provide to the
Superintendent documentation in relation to an OH&S breach, environmental or EPA breach;

(g)

failing to comply with a “Commitment from tender participants” as described in Annexure Part R;
or

(h)

failing to comply with the Local Jobs First Clauses for Standard Local Jobs First Project’s attached
to Annexure Part O.

Upon giving a notice under this subclause 39.2, the Principal may suspend payments to the Contractor
until the earlier of:
(1)

the date upon which the Contractor shows reasonable cause;

(2)

the date upon which the Principal takes action under subclause 39.4(a) or (b); or

(3)

the date which is 7 days after the last day for showing cause in the Principal’s written notice under
subclause 39.2.

39.3 Principal’s notice to show cause
A notice under subclause 39.2 shall state:

(a)

that it is a notice under clause 39 of these General Conditions of Contract;

(b)

the alleged substantial breach;

(c)

that the Contractor is required to show cause in writing why the Principal should not exercise a
right referred to in subclause 39.4;

(d)

the date and time by which the Contractor must show cause (which shall not be less than 7 clear
days after the notice is received by the Contractor); and

(e)

the place at which cause must be shown.
Principal’s rights

39.4 39.4

If the Contractor fails to show reasonable cause (to show reasonable cause includes rectification of the
substantial breach and written notice from the Contractor to the Principal that the substantial breach has
been rectified) by the stated date and time, the Principal may by written notice to the Contractor:

(a)

take out of the Contractor’s hands the whole or part of the work remaining to be completed and
suspend payment until it becomes due and payable pursuant to subclause 39.6; or

(b)

terminate the Contract.

39.5 39.5

Take out

The Principal shall complete work taken out of the Contractor’s hands and may:
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(a)

use materials, equipment and other things intended for WUC; and

(b)

without payment of compensation to the Contractor:
(i)

take possession of, and use such of the construction plant and other things on or in the vicinity
of the site as were used by the Contractor; and

(ii)

contract with such of the Contractor’s subcontractors and consultants,
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as are reasonably required by the Principal to facilitate completion of WUC.
If the Principal takes possession of construction plant or other things, the Principal shall maintain them
and, subject to subclause 39.6, on completion of the work, shall return such of them as are surplus.
The Superintendent shall keep records of the cost of completing the work.
39.6 39.6

Adjustment on completion of work taken out

When work taken out of the Contractor’s hands has been completed, the Superintendent shall assess the
cost thereby incurred and shall certify as moneys due and payable accordingly the difference between that
cost (showing the calculations therefor) and the amount which would otherwise have been paid to the
Contractor if the work had been completed by the Contractor.
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If the Contractor is indebted to the Principal, the Principal may retain construction plant or other things
taken under subclause 39.5 until the debt is satisfied. If after reasonable notice, the Contractor fails to pay
the debt, the Principal may sell the construction plant or other things and apply the proceeds to the
satisfaction of the debt and the costs of sale. Any excess shall be paid to the Contractor.
39.7 39.7

Principal’s default

If the Principal commits a substantial breach of the Contract, the Contractor may, by hand or by certified
post, give the Principal a written notice to show cause.
Substantial breaches include, but are not limited to:

(a)

failing to:
(i)

provide security;

(ii)

produce evidence of insurance;

(iii)(i) rectify inadequate Contractor’s possession of the site if that failure continues for longer than
the time stated in Item 31; or
(iv)(ii) make a payment due and payable pursuant to the Contract; and

(b)
39.8 39.8

the Superintendent not giving a certificate of practical completion or reasons as referred to in
subclause 34.6.
Contractor’s notice to show cause

A notice given under subclause 39.7 shall state:

(a)

that it is a notice under clause 39 of these General Conditions of Contract;

(b)

the alleged substantial breach;

(c)

that the Principal is required to show cause in writing why the Contractor should not exercise a
right referred to in subclause 39.9;

(d)

the date and time by which the Principal must show cause (which shall not be less than 7
clear days after the notice is received by the Principal); and

(e)

the place at which cause must be shown.

39.9 39.9

Contractor’s rights

If the Principal fails to show reasonable cause (to show reasonable cause includes rectification of the
substantial breach and written notice from the Principal to the Contractor that the substantial breach has
been rectified) by the stated date and time, the Contractor may, by written notice to the Principal, suspend
the whole or any part of WUC.
The Contractor shall remove the suspension if the Principal remedies the breach.
The Contractor may, by written notice to the Principal, terminate the Contract, if within 28 days of the
date of suspension under this subclause, the Principal fails:
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(a)

to remedy the breach; or

(b)

if the breach is not capable of remedy, to make other arrangements to the reasonable satisfaction of
the Contractor.
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Damages suffered by the Contractor by reason of the suspension shall be assessed by the Superintendent,
who shall certify them as moneys due and payable to the Contractor.
39.10 39.10

Termination

If the Contract is terminated pursuant to subclause 39.4(b) or 39.9, the parties’ remedies, rights and
liabilities shall be the same as they would have been under the law governing the Contract had the
defaulting party repudiated the Contract and the other party elected to treat the Contract as at an end and
recover damages.
39.11 39.10A Termination by the Principal
In the event this Contract is terminated by the Principal:

(a)

the Contractor must vacate the site, ensure its workers and subcontractors vacate the site, remove any
temporary buildings and leave on the site all plant, equipment, goods and unfixed materials other than
any plant, equipment, goods or unfixed materials that the Superintendent directs the Contractor to
remove from the site;

(b)

if the Contractor fails to remove any temporary buildings, plant, tools, equipment, goods or unfixed
materials from the site within 14 days of being so directed in writing by the Superintendent, the
Principal may sell or arrange the removal of these items from the site. Any money received from the
sale of these items (less any costs incurred in relation to such sale or the removal, transportation or
storage of such items) may be deducted from the costs incurred by the Principal in completing or
procuring the completion of the WUC;

(c)

the Principal will have the right to take possession of and use or permit others to use all or any part
of the Contractor's plant, equipment, goods or unfixed materials left on the site pursuant to subclause
39.10A(a) (Plant and Equipment) and the Contractor grants to the Principal a security interest over
the Plant and Equipment in accordance with clause 50;

(d)

the Contractor will, if directed by the Principal, novate to the Principal or to such other contractor
or contractors as the Principal may nominate any subcontract, supply agreement or equipment rental
agreement;

(e)

the Principal may pay, but will not be obliged to pay, any subcontractor engaged by the Contractor
who the Contractor has failed to make payment to, for any work, materials or goods, whether carried
out or supplied before or after termination of the Contract. Such payments will be deemed to be
made by the Principal as agent for the Contractor and may be deducted from any monies due to the
Contractor or alternatively will be deemed to be part of the cost incurred by the Principal of
completing the WUC;

(f)

subject to the Security of Payment Act the Contractor will not be entitled to receive any further
payment until the WUC are completed. If the Principal completes the WUC and/or engages another
contractor or contractors to complete the remainder of the WUC or any part thereof, and the cost to
complete the WUC plus all costs incurred by the Principal associated with the termination of the
Contract is more than the difference between the contract sum and the payments made to the
Contractor by the Principal pursuant to the Contract, then the Contractor must pay to the Principal,
forthwith on demand, that amount as a debt due and the Principal may immediately have recourse
to any security held by the Principal against this debt. Where the Principal completes the WUC or
any part thereof, the Principal will be entitled to include in the cost to complete the WUC, profit,
supervision, overheads (onsite and offsite), preliminaries and attendance and such other costs and
damages as the Principal may incur by reason of the Contractor's breach of the Contract;

(g)

except as otherwise provided for in this subclause 39.10A, the parties'
remedies, rights and liabilities shall be the same as they would have been under the law governing
the Contract had the Contractor repudiated the Contract and the Principal elected to treat the
Contract as at an end and recover damages; and

(h)

the Principal may complete the WUC or engage other contractors or subcontractors to complete the
WUC.

39.11 Insolvency
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If:

(a)

a party informs the other in writing, or creditors generally, that the party is insolvent or is financially
unable to proceed with the Contract;

(b)

execution is levied against a party by a creditor;

(c)

a party is an individual person or a partnership including an individual person, and if that person:

(d)

(i)

commits an act of bankruptcy;

(ii)

has a bankruptcy petition presented against him or her or presents his or her own petition;

(iii)

is made bankrupt;

(iv)

makes a proposal for a scheme of arrangement or a composition; or

(v)

has a deed of assignment or deed of arrangement made, accepts a composition, is required to
present a debtor’s petition, or has a sequestration order made, under Part X of the Bankruptcy
Act 1966 (CwlthCth) or like provision under the law governing the Contract; or

in relation to a party being a corporation:
(i)

notice is given of a meeting of creditors with a view to the corporation entering a deed of
company arrangement;

(ii)

it enters a deed of company arrangement with creditors;

(iii)

a controller or administrator is appointed;

(iv)

an application is made to a court for its winding up and not stayed within 14 days;

(v)

a winding up order is made in respect of it;

(vi)

it resolves by special resolution that it be wound up voluntarily (other than for a member’s
voluntary winding up); or

(vii)

a mortgagee of any of its property takes possession of that property,

(e)
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then, where the other party is:

(A)

the Principal, the Principal may, without giving a notice to show cause, exercise the right
under subclause 39.4(a) and/or subclause 39.4(b); or

(B)

the Contractor, the Contractor may, without giving a notice to show cause, exercise the right
under subclause 39.9.
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The rights and remedies given by this subclause are additional to any other rights and remedies.
They may be exercised notwithstanding that there has been no breach of Contract.

40 Termination by frustration
If the Contract is frustrated:

(a)

the Superintendent shall issue a progress certificatepayment schedule for WUC carried out
to the date of frustration, evidencing the amount which would have been payable had the
Contract not been frustrated and had the Contractor been entitled to and made a progress
payment claim on the date of frustration;

(b)

the Principal shall pay the Contractor:

(c)

(i)

the amount due to the Contractor evidenced by all unpaid certificatespayment schedules;

(ii)

the cost of materials and equipment reasonably ordered by the Contractor for WUC
and which the Contractor is liable to accept, but only if they will become the
Principal’s property upon payment; and

(iii)

the costs reasonably incurred:
(A)

removing temporary works and construction plant;

(B)

returning to their place of engagement the Contractor, subcontractors and their
respective employees engaged in WUC at the date of frustration; and

(C)

by the Contractor in expectation of completing WUC and not included in any other
payment; and

each party shall promptly release and return all security provided by the other.

41 Notification of claims
41.1 41.1

Communication of claims

The prescribed notice is a written notice of the general basis and quantum of the claim.
As soon as practicable after a party becomes aware of any claim in connection with the subject matter of
the Contract, that party shall give to the other party and to the Superintendent the prescribed notice or a
notice of dispute under subclause 42.1.
This subclause and subclause 41.3 shall not apply to any claim, including a claim for
payment (except for claims which would, other than for this subclause, have been
included in the final payment claim), the communication of which is required by
another provision of the Contract.
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41.2 Liability for failure to communicate
The failure of a party to comply with the provisions of subclause 41.1 or to
communicate a claim in accordance with the relevant provision of the
Contract shall, inter alia, entitle the other party to damages for breach of
Contract but shall neither bar nor invalidate the claim.
41.3
Notwithstanding any other provision of this Contract, if the Contractor fails to provide the Principal with
the prescribed notice in respect of its claim, demand, action, suit or proceeding (whether based in contract
(including breach), tort (including negligence), pursuant to legislation or in equity or restitution):

(a)

where the Contract expressly provides a specific
claim in relation to a particular event, within that time limit; or

(b)

in all other cases, within 20 days of the event which is the subject of the claim, demand, action, suit
or proceeding commencing,

time

limit

for

bringing

a

then, subject to the law, the parties agree that the Contractor shall be barred absolutely from any entitlement
in relation to that event.
41.2 Not used
41.3 Superintendent’s decision
If within 28 days of giving the prescribed notice the party giving it does not notify the other party and the
Superintendent of particulars of the claim, the prescribed notice shall be deemed to be the claim.
Within 56 days of receipt of the prescribed notice the Superintendent shall assess the claim and notify the
parties in writing of the decision. Unless a party within a further 28 days of such notification gives a notice
of dispute under subclause 42.1 which includes such decision, the Superintendent shall certify the amount
of that assessment to be moneys then due and payable.

42 Dispute resolution
42.1 42.1

Notice of dispute

If a difference or dispute (together called a ‘dispute’) between the parties arises in connection with the
subject matter of the Contract, including a dispute concerning:

(a)

a Superintendent’s direction; or

(b)

a claim:
(i)

in tort;

(ii)

under statute;

(iii)

for restitution based on unjust enrichment or other quantum meruit; or

(iv)

for rectification or frustration,
or like claim available under the law governing the Contract,

then either party shall, by hand or by certified mail, give the other and the Superintendent a written notice
of dispute adequately identifying and providing details of the dispute.
Notwithstanding the existence of a dispute, the parties shall, subject to clauses 39 and 40 and subclause
42.4, continue to perform the Contract.
42.2 42.2

Conference

Within 14 business days after receiving a notice of dispute, the parties shall confer at least once to resolve
the dispute or to agree on methods of doing so.. At every such conference each party shall be
50
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represented by a person having authority to agree to such resolution or methods. All aspects of every such
conference except the fact of occurrence shall be privileged.
If the dispute has not been resolved within 28 business days of service of the notice of dispute, that dispute
shall be and is hereby referred to arbitrationmediation.

Copyright

Clause 41: Notification of claims
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42.3 Arbitration
If within a further 14 days the parties have not agreed upon an arbitrator, the
arbitrator shall be nominated by the person in Item 32(a). The arbitration
shall be conducted in accordance with the rules in Item 32(b).
42.3 42.4

Mediation

If the dispute is referred to mediation under subclause 42.2:

(a)

the mediator shall be agreed between the parties within 5 business days of the date of referral of the
dispute to mediation, or failing agreement, either party may request that the President for the time
being of the Commercial Bar Association of Victorian appoint a mediator; and

(b)

the mediation will be conducted by the mediator at a time and place agreed between the parties or
otherwise nominated by the mediator, within 20 business days of the referral of the dispute to
mediation subject only to the availability of the mediator.

42.4 Summary relief
Nothing herein shall prejudice the right of a party to institute proceedings to enforce payment due under
the Contract or to seek injunctive or urgent declaratory relief.

43

LitigationWaiver of conditions

42.5 Except as
If the dispute has not been resolved in accordance with clause 42, either party may take any action necessary
to have the dispute determined by litigation.

43

Notices and suspension of WUC under the Security of Payment Act

43.1 Copies of Communications
The Contractor shall ensure that a copy of any written communication it delivers or arranges to deliver to
the Principal of whatever nature in relation to the Security of Payment Act (including, without limitation, a
payment claim under the Security of Payment Act), is provided to the Superintendent at law or in equity
or elsewhere in the same time.
43.2

Suspension under the Security of Payment Act

(a)

Notice of Intention to Suspend
The Contractor shall first give the Superintendent, as the Principal's nominee for this purpose, at
least 3 business days notice of its intention to suspend the WUC under the Security of Payment Act.

(b)

Suspension of work under the Contract, none of by a subcontractor under the Security of
Payment Act
If the Contractor becomes aware that a subcontractor is entitled to suspend work pursuant to the
Security of Payment Act, the Contractor shall promptly and without delay give to the Superintendent
a copy of any written communication of whatever nature that the Contractor receives from the
subcontractor pursuant to the Security of Payment Act.
If a subcontractor under its subcontract for work under the Contract suspends the whole or part of
its subcontract work pursuant to the Security of Payment Act:
(i)

the suspension shall not of itself affect the date for practical completion of this Contract;

(ii)

the Principal shall not be liable for any costs, expenses, losses or other liability including
delay or disruption costs whatsoever suffered or incurred by the Contractor as a result of a
suspension pursuant to this subclause; and
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(iii)

the circumstances of such suspension is a substantial breach of this Contract to which
subclause 39.2(b) applies,

unless the suspension by the subcontractor was caused by a failure by the Principal to pay the
Contractor in accordance with the Contract.

(c)

Contractor's Further Indemnity
Except in the event the Principal fails to make a payment due and payable pursuant to the Contract,
the Contractor indemnifies and shall keep indemnified the Principal against all damage, expense
(including legal costs and the Principal's administrative costs), loss (including consequential and
economic loss) or liability of any nature suffered or incurred by the Principal arising out of:
(i)

a wrongful suspension by the Contractor, or a suspension pursuant to the Security of Payment
Act by a subcontractor of work under the Contract; or

(ii)

a failure by the Contractor to comply with this clause 43.

Such sum shall be a debt due by the Contractor to the Principal to which subclause 37.2 or 37.4
applies.

44 GST
To the extent that anything to be done under the Contract by the Contractor constitutes a Taxable Supply:

(a)

if any corresponding payment under the Contract is calculated on a basis which is described as
exclusive of GST, the payment must be increased by the applicable amount of GST ("GST Amount")
(which will be calculated by multiplying the amount upon which GST is payable by the prevailing
rate of GST);

(b)

the Contractor must provide to the Principal a valid Tax Invoice at or prior to the time of and as a
condition of, payment of any GST Amount; and

(c)

if any Adjustment occurs in relation to the Taxable Supply, the Contractor must issue an Adjustment
Note to the Principal within 7 days of becoming aware of the Adjustment and any payment necessary
to give effect to such Adjustment must be made within 7 days after the date of receipt of the
Adjustment Note.

45 Occupational Health and Safety
45.1 General Obligations
In connection with the execution of the WUC, the Contractor shall, as far as practicable, ensure the health
and safety of all persons, including, without limitation, members of the public, the Contractor's employees,
subcontractors and agents, the Principal's employees and contractors (if applicable) and the
Superintendent.
The Contractor must comply with and must ensure that its employees, subcontractors and agents comply
with any Acts, regulations, local laws, codes of practice and Australian Standards which are in any way
applicable to OH&S and the performance of the WUC including the Dangerous Goods Act 1985 (Vic) and
the Occupational Health and Safety Criteria for Contractors attached to Annexure Part J.
The Contractor acknowledges that acts or omissions of the Contractor may affect the ability of the
Principal to comply with duties and obligations arising under the OH&S Act. The Contractor shall ensure,
so far as is practicable, that it does not by its acts or omissions cause or contribute to any breach by the
Principal of any provision of the OH&S Act and shall take all steps as are practicable to assist the Principal
in complying with the provisions of the Contract shall be varied,OH&S Act.
45.2 Indemnity
The Contractor shall indemnify the Principal, to the extent permitted by law, in respect of any liability,
costs, losses or expenses whatsoever arising in connection with any breach of the OH&S Act or the OH&S
Regulations by the Principal to which the Contractor has contributed by a breach of clause 45. The
indemnity given under this subclause does not restrict or alter and is not restricted or altered by any
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indemnity given elsewhere under this Contract. The Contractor must immediately give to the
Superintendent copies of any notices and orders given or received by the Contractor under the OH&S Act
or the OH&S Regulations.
45.3 Principal Contractor
The Principal appoints the Contractor as the principal contractor with respect to the performance of the
Works in accordance with regulation 333 of the OH&S Regulations and the Principal authorises the
Contractor to manage or control the workplace comprising the site to the extent necessary to discharge the
duties imposed on the Contractor as the principal contractor under Subdivision 2 of Division 2 of Part 5.1
of the OH&S Regulations from the date the Contractor takes possession of the site until the date of practical
completion and with respect to any works including defect rectification works that the Contractor
undertakes on the site, from the date of practical completion until the issue of the final payment schedule.
45.4 Specific Obligations
The Contractor shall:

(a)

conduct a general hazard identification, risk assessment and control process in relation to the
Contractor's activities;

(b)

conduct a job specific hazard identification, risk assessment and control process in relation to the
Contractor's activities;

(c)

train, induct and instruct all relevant site personnel on safe work practices and the environmental
and workplace health and safety obligations before commencing any work; and

(d)

ensure that all site personnel comply with the relevant legislative requirements, industrial
agreements and accepted industry practice related to OH&S; and

(e)

comply with all duties of a principal contractor under Subdivision 2 of Division 2 of Part 5.1 of the
OH&S Regulations.

The Contractor must establish and implement an OH&S management plan which complies with the
Contract and ensures compliance with all duties of an employer and principal contractor under the OH&S
Act and OH&S Regulations. The Contractor must, if directed by the Superintendent, demonstrate how its
OH&S management plan is implemented and ensures compliance with its obligations under clause 45.
45.5 OH&S Consultant
If, in the reasonable opinion of the Superintendent, the Contractor has committed a substantive breach of
any of the Contractor's obligations under clause 45, the Superintendent may direct the Contractor to engage
an OH&S consultant at the Contractor’s cost, as nominated by the Superintendent.
If the Contractor is directed to engage an OH&S consultant by the Superintendent under subclause 45.5,
the Contractor must:

(a)

engage the OH&S consultant within two (2) days of the direction by the Superintendent and retain
the services of the OH&S consultant until at least the date of practical completion; and

(b)

comply with the OH&S consultant's recommendations with respect to all OH&S matters, except to
the extent that they are inconsistent with this Contract.

If the Contractor is unable to engage the OH&S consultant nominated by the Superintendent on terms
acceptable to the Contractor, the Contractor may request the Superintendent to nominate an alternative
OH&S consultant, It is, however, acknowledged and agreed that any suspension of the whole or part of the
WUC by the Superintendent in response to the breach of clause 45 may be continued until an OH&S
consultant is engaged by the Contractor and the recommendations of the OH&S consultant are implemented
by the Contractor. Such suspension is deemed to be made because of an act, default or omission on the part
of the Contractor for the purposes of clause 33 and the Contractor shall not be entitled to any EOT, costs
or delay damages as a consequence of the suspension.
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46 Principal's Right of Set Off
Without limiting any other provisions of this Contract, the Principal may deduct, withhold or set off from
moneys otherwise due to the Contractor whether by way of contract sum, reimbursements, payments or
otherwise, any moneys due from the Contractor to the Principal or damages including liquidated damages
or losses payable by the Contractor to the Principal. For the avoidance of doubt, the Principal's right in
this clause 46 includes the right to have recourse to the security for the purpose of deducting, withholding
or setting off any moneys due from the Contractor to the Principal or damages including liquidated
damages or losses payable by the Contractor to the Principal.
The Contractor acknowledges and agrees that in the event the Principal exercises a right under subclause
39.4 or 39.11(d)(A) and the Principal has exercised a similar right pursuant to another contract or contracts
with the Contractor, the Principal may exercise its rights pursuant to this clause 46 with respect to any
monies due from the Contractor to the Principal or damages including liquidated damages or losses payable
by the Contractor to the Principal in the other contract or contracts.

47 Project Finance
The Contractor acknowledges that:

(a)

the Principal intends to procure project finance for construction of the Works;

(b)

the Principal has approached or will be approaching financial institutions to provide the project
finance;

(c)

as part of the project financing requirements the Principal and the Contractor may be required to
enter into a builder's side deed or a tripartite deed and other associated documentation; and

(d)

the Contract is conditional on the Principal obtaining project finance to the Principal's
satisfaction.

The Contractor must provide any documents or information the Principal reasonably requires for the
purpose of obtaining and maintaining the project finance including information relating to the status of
WUC.
The parties must negotiate in good faith with each other and the Principal's financier:

(a)

the terms and conditions of the builder's side deed or tripartite deed and other associated
documentation; and

(b)

any amendments required to the Contract,

as a consequence of the project finance.
The Contractor must, on conclusion of these negotiations, promptly execute any agreed documents within
the time specified by the Principal and use all reasonable endeavours to do all other things necessary to
enable the Principal to obtain project finance.
If the Principal has not obtained project finance or waived, in writing the requirement to obtain project
finance by the date that is 3 months after the date of this Contract, then the parties will be under no further
obligation pursuant to the Contract and the Contract will be discharged or released, except with the and
of no further effect, except that each party will remain responsible for any prior breach of the Contract on
its part.

48 Industrial Relations
The Contractor will do all acts, matters and things necessary on its part to be done to:

(a)
(b)

ensure that a good industrial climate is maintained on the site; and
ensure that all subcontractors co-operate in maintaining a good industrial climate on the site.

Without limiting the generality of the Contractor's obligations in this clause 48, the Contractor will ensure
that:
(i)
all relevant awards and formal industrial agreements are adhered to;
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(ii)

(iii)

appropriate health and safety practices and procedures in accordance with relevant legislation,
awards and industry agreements are maintained and complied with (including any applicable
Environmental Management Plan); and
industrial relations on the site are professionally managed.

Without limiting the generality of this clause 48, industrial relations affecting the site or the WUC are totally
and solely the responsibility of the Contractor.
The Contractor must notify the Superintendent immediately upon becoming aware of any actual, perceived
or anticipated industrial action or industrial relation matters with respect to the site or the WUC.
The Contractor indemnifies the Principal against and in respect of any liability or loss, expense or damage
incurred by the Principal arising out of or in connection with any failure by the Contractor to comply with
the terms of this clause 48.

49 Wrongs Act
To the maximum extent permitted by law, the operation of Part IVAA of the Wrongs Act 1958 (Vic) is
excluded in relation to the obligations and liabilities of the Contractor, (including its subcontractors) under
this Contract whether such, obligations or liabilities are sought to be enforced as a breach of contract or a
claim in tort or otherwise.
If, despite the above, the liability of the Contractor is reduced by operation of Part IVAA of the Wrongs
Act 1958 (Vic), the Contractor indemnifies the Principal for all loss and damage which the Principal suffers
or incurs as a result, including without limitation by reason of any inability to recover its loss and damage
from any person other than the Contractor.

50 Personal Property Securities Act
50.1

Unfixed Plant and Materials
In this clause 50, capitalised expressions that are not in italics have the meaning given to them in the
Personal Property Securities Act 2009 (Cth).
The Contractor acknowledges and agrees that, to better secure the Contractor’s obligations under the
Contract, the Contractor grants to the Principal a security interest in any item of unfixed plant and materials
for which the Contractor seeks any payment by the Principal prior to their incorporation into the Works,
including without limitation, any such item of unfixed plant and/or materials acquired by, or which comes
into the possession or control of, the Contractor after the date of the Contract.
The Contractor consents to the Principal registering any one or more Financing Statements or Financing
Change Statements in respect of any security interest granted under this Contract, and undertakes to do all
things reasonably required by the Principal to enable the Principal to do so.
The Contractor must promptly do anything required by the Principal to ensure that any security interest
granted to the Principal is a perfected security interest and has priority over all other security interests in
any item of unfixed plant and equipment.
The Contractor agrees not to cause (directly or indirectly) the registration of a Financing Change Statement,
or the discharge of any registration, in respect of any item of unfixed plant and equipment or make any
Amendment Demand without the Principal’s prior written consent of the parties.

50.2

Materials or things supplied by the Principal

The Contractor acknowledges and agrees that:

(a)

the provision of any materials or things supplied by the Principal under Item 20(c) are
not provided for the purpose of securing payment or performance of any obligation under
this Contract.
(b) the provision of any materials or things supplied by the Principal under Item 20(c) does
not give rise to any security interest under section 12(1) of the Personal Property
Securities Act 2009 (Cth);
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(c)

the provision of any materials or things supplied by the Principal under Item 20(c) is
not a PPS Lease within the meaning of section 13 of the Personal Property Securities Act
2009 (Cth);
(d) no value is being provided by the Contractor for the use of any materials or things
supplied by the Principal under Item 20(c); and
(e) any materials or things supplied by the Principal under Item 20(c) are supplied under a
common law bailment that is not subject to the Personal Property Securities Act 2009
(Cth).
The Contractor shall:
a.
b.
c.

d.

store any materials or things supplied by the Principal under Item 20(c) separately
from its own goods and those of any third party;
ensure that the Principal’s materials or things are readily identifiable as the property
of the Principal;
not grant or purport to grant any security interest (as that term is defined in section 12
of the Personal Property Securities Act 2009 (Cth)) to any other party in the
materials or things supplied by the Principal under Item 20(c); and
indemnify the Principal for any loss or damage to the materials or things whilst they
are in the possession or custody of the Contractor.

The Principal may request the return of any materials or things supplied by the Principal under Item
20(c) for any reason whatsoever and in its sole discretion by providing 5 days’ notice to the
Contractor.
If the Contractor does not return the materials or things supplied by the Principal under Item 20(c) as requested,
the Contractor irrevocably authorises representatives of the Principal to enter upon any site where the materials
or things are located to take possession without prior notice, and the Contractor indemnifies the Principal for all
fees (including legal fees on a full indemnity basis), costs and expenses incurred or suffered as a result of any
and all prosecution, actions, demands, claims or proceedings brought by or against the Principal in connection
with retaking possession of the materials or things or the exercise of the Principal under this clause, and the
Contractor shall repay all such fees, costs, losses, damages, expenses or any other sums of money on demand.

51 Emissions and Energy Data
(a)

This clause 51 applies if required by Item 33. If required by Item 33 the Contractor must also
comply with clause 57.

(b)

In this clause 51, “consumption”, “emission”, “energy”, “facility”, “greenhouse gas”, “group”,
“member”, “operational control”, “production” and “registered corporation” have the meaning
given in the National Greenhouse and Energy Reporting Act 2007 (Cth).

(c)

Without limiting any other obligation of the Contractor under the Contract, the Contractor
shall:
(i)

keep, and shall ensure that all subcontractors keep all such information and
documentation concerning greenhouse gas emissions, energy production and energy
consumption in relation to all aspects of the Works as a registered corporation would
be required to keep and report upon under the National Greenhouse and Energy
Reporting Act 2007 (Cth); and

(ii)

provide access to and copies of any such information and documentation to the
Superintendent upon request.

52 Dilapidation Report
(a)

This clause 52 applies if required by Item 34.

(b)

Where requested by the Superintendent, prior to commencing the Works, the Contractor shall
prepare a full dilapidation report in consultation with and in the form required by the
Superintendent which shall record the existing state and condition of all the properties and
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structures whose boundaries or structural elements adjoin the site, including all streets adjacent
to the site. The report shall:

(c)

(i)

be in duplicate, with each copy signed by the Contractor and Superintendent;

(ii)

include professional quality photographs as necessary; and

(iii)

be updated by the Contractor in the event of any allegation or complaint of any
damage or potential damage occurring to any property, structure or street adjacent
to the site.

Where requested by the Superintendent, the Contractor shall take a monthly photographic
record of the site in the form acceptable to the Superintendent. The photographs shall be in
colour, dated and of professional quality. The Contractor shall provide two copies of each set
of photographs with the payment claim for the following month.

53 Principal’s Drug and Alcohol Policy
The Contractor must comply with and must ensure that its employees, agents and subcontractors comply with,
the Principal’s Drug and Alcohol Policy, a copy of which is available on the Principal’s website at
www.gippswater.com.au.

54 Section 133 of the Water Act 1989 (Vic)
The parties acknowledge the appointment and authorisation of employees and authorized representatives of the
Contractor pursuant to section 133 of the Water Act 1989 (Vic) as described in the Instrument of Appointment
and Authorisation attached to Annexure Part H.

55 Privacy Obligations
The Contractor acknowledges it is bound by and must comply with the Privacy Principles including the
information sheets as described under “Resources” under “Privacy” on the Commissioner for Privacy and Data
Collection Website at www.cpdp.vic.gov.au and any applicable Code of Practice with respect to any act done or
practice engaged in by the Contractor in connection with this Contract in the same way and to the same extent
as the Principal would have been bound in respect of that act or practice had it been directly done or engaged in
by the Principal.

56 Data Protection
The Contractor acknowledges that it is bound by and must adhere to the Victorian Protective Data Security
Standards as described under the “Victorian Protective Data Security Standards” under “Data Security” on the
Commissioner for Privacy and Data collection website at www.cpdp.vic.gov.au and that it will not do any act or
engage in any practice that contravenes a Victorian Protective Data Security Standard in respect of any data
collected, held, used, managed, disclosed or transferred by the Contractor, on behalf of the Principal, under or in
connection with this Contract.

57 Greenhouse Gas Reporting
The National Greenhouse and Energy Reporting (NGER) scheme is a single national framework for corporations
to report on greenhouse gas emissions, energy use and energy production associated with their activities. The
Commonwealth Government requires that corporations report data each year, when direct and indirect
greenhouse gas emissions from their activities are above a specified threshold. Data is reported for the previous
financial year. The scheme is regulated under the National Greenhouse and Energy Reporting Act 2007 (Cth),
and associated regulations.
The Principal is required to collect and report data to the NGER scheme. This includes data associated with the
activities of contractors and service providers who provide goods and/or services to the Principal.
A Microsoft Excel template copy attached to Annexure Part I, has been prepared to assist the Contractor with
greenhouse gas emissions reporting. A word version can be obtained upon request from the Principal. This
template provides for the reporting of the most likely sources of greenhouse gas emissions due to consultant or
contractor activity. In most instances, this will primarily be fuel consumed in the operation of fixed and mobile
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plant. Where electricity is consumed, it is only necessary to report consumption that is paid for directly by the
consultant or contractor, as the Principal will be reporting the power consumption through meters that it is
accountable for.
In some instances, it may be necessary to apportion data to the Principal when services are provided to other
customers. It is acceptable to estimate this portion, and record the detail of how it was apportioned in the
Comments field.
Some consultants and contractors already report data under the NGER scheme, as their activities for the
Principal constitute a component of their total activities that trigger the reporting threshold.
In addition to reporting to the NGER scheme, the Principal must also report greenhouse gas emission data to the
Essential Services Commission. This data must be collated by late July each year. The Contractor must provide
its greenhouse gas emission data by 14 July following the end of the previous reporting year. Please contact the
Principal ahead of this deadline if any delays with data reporting are expected.
For projects completed within the financial year, data is to be reported at the end of the quarter in which
completion occurred. For longer term projects, quarterly progress reports are requested to allow the Principal to
monitor data trends and provide the opportunity to discuss any issues encountered with obtaining and recording
data. Quarterly reporting must be submitted by the Contractor electronically no later than the 7th working day
after the end of each quarter.
Data must be forwarded to EnvironmentReports@gippswater.com.au to allow consolidation of consultant and
contractor data in a single location.
Further details on greenhouse gas emission reporting for consultants and contractors can be obtained from
Australian Contractors Association:
http://www.constructors.com.au/publications/aca_nger/ACA-NGER-Industry-Discussion-Paper.pdf
and Civil Contractors Federation: http://www.civilcontractors.com/nger -framework-guidelines-and-factsheet-available-for-ccf-members

58

Project Management Plan

The Contractor must provide to the Superintendent within 7 days of the date of this Contract a Project
Management Plan (Quality, Health, Safety and Environment) for the Superintendent’s approval.

59

Electronic Data Interchange

The parties acknowledge and agree that the Electronic Data Interchange terms in Annexure Part L apply to this
Contract.

60

Risk Assessment

The parties acknowledge and agree that the Risk Assessment terms in Annexure Part M apply to this Contract.

61
(a)

(b)

Gifts and Benefits Hospitality Policy
The Contractor must comply with the Principal’s Gifts Benefits and Hospitality Policy at
www.gippslandwater.com.au/gifts-benefits-and-hospitality. The Contractor must not, and
will ensure that its employees or subcontractors do not directly, or indirectly, offer,
promise, agree to pay, give, accept, or solicit anything of value (including to or from any
third party) in order to secure any reward or improper benefit other than payment for the
performance of their obligations under this Contract.
The Principal may terminate this Contract immediately on written notice to the Contractor
if the Contractor or any of its employees or subcontractors is found to have engaged in
any conduct described under subclause 61(a) and recover the amount of any loss resulting
from such termination as a debt due from the Contractor.

62

Supplier Code of Conduct

The Contractor acknowledges that:
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(a)
(b)
(c)
(d)

the Supplier Code of Conduct attached to Annexure Part N is an important part of the
‘Victorian State Governments’ approach to procurement and describes the ‘Victorian State
Governments’ minimum expectations regarding the conduct of its suppliers;
it has read the Supplier Code of Conduct;
the expectations set out in the Supplier Code of Conduct are not intended to reduce, alter
or supersede any other obligations which may be imposed on the Contractor, whether
under this Contract or at law; and
the Principal shall assess the Contractor’s compliance with the Supplier Code of Conduct
using the template and as described in Annexure Part Q when:
(i)

for Suppliers of Works, where the contract sum is greater than $500,000
(inclusive of GST); or

(ii)

for Suppliers of Construction Services, where the contract sum is greater than
$200,000 (exclusive of GST).

In this clause:
Suppliers of Works means suppliers of works for construction, maintenance, rehabilitation, alteration,
extension or demolition of any improvements on land.
Suppliers of Construction Services means suppliers of services directly related to the delivery of Suppliers
of Works, including architectural and design services. It does not include services indirectly related to the
delivery of Suppliers of Works, including legal advisory services or commercial advisory services.
The Contractor must execute and provide to the Principal the Commitment to the Victorian State
Government Supplier Code of Conduct attached to Annexure Part R, at the time the Contractor
executes this Contract.

63

Information Communication & Technology (ICT) Policy

The Contractor acknowledges it is bound by and must comply with, and must ensure that its
employees and subcontractors comply with, the Principal’s Information Communication &
Technology (ICT) Policy a copy of which will be provided by the Principal to the Contractor
following execution of the Contract.

64

Local Jobs First Clauses

The ‘Local Jobs First Clauses for Standard Local Jobs First Projects’ attached to Annexure Part O, form part of
the terms and conditions of this Contract. The Contractor in performing its obligations under this Contract must
comply with the ‘Local Jobs First Clauses for Standard Local Jobs First Projects’ attached to Annexure Part O.

65
(a)
(b)

66
(a)
(b)

Use of Tip Trucks
This clause 65 applies if in the performance of the Works tip trucks are required for the
performance of excavation work.
If this clause applies, the Contractor must ensure that any tip truck owner drivers engaged
in connection with the performance of excavation work, directly or indirectly, through one
or more subcontractors, is paid in accordance with the requirements described in Annexure
Part P.

Prohibition Installation of Prescribed Combustible Product
This clause applies if the Works include construction of a building of Type A Construction
or Type B Construction.
If this clause applies, the Contractor must not install into the building of Type A
Construction or Type B Construction, a Prescribed Combustible Product as part of an
External Wall (including as an attachment), until the Principal obtains or has obtained a
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determination of the Building Appeals Board that the installation of the Prescribed
Combustible Product complies with the Building Act.
In this clause:
BCA Volume One means Volume One of the National Construction Code Series including any variations or
additions in the Appendix Victoria set out in the Appendices to that Volume.
External Wall has the meaning given to it in Part A1 of the BCA Volume One.
Polyethylene means a core or lamina that is comprised of 30% or more polyethylene by mass.
Prescribed Combustible Products means:
(a) a panel that comprises a polyethylene core or lamina bonded to one or more sheets of metal panels
including an aluminium composite panel (also sometimes referred to as aluminium composite material);
or
(b) an expanded polystyrene product used in an external insulation and finish (rendered) system.
Type A Construction has the meaning given to Part C1 of the BCA Volume One,
Type B Construction has the meaning given to Part C1 of the BCA Volume One.

67

Data Vic Access Policy

The Contractor acknowledges that the Principal must comply with the Data Vic Access Policy. In compliance
with the Data Vic Access Policy the Principal may have to publish data provided by the Contractor with respect
to the Works. The Contractor consents to the Principal publishing any data provided by the Contractor with
respect to the Works.

68

Modern Slavery Act

In accordance with the Modern Slavery Act 2018 (Cth), the Principal is required to report annually with respect
to the risks of modern slavery in its operations and supply chains including the actions to address those risks.
The Contractor agrees to provide upon request from the Principal information with respect to its supply chains
and any other information reasonably required by the Principal, to enable the Principal to comply with its
obligations under the Modern Slavery Act 2018 (Cth).
If the Modern Slavery Act 2018 (Cth) applies to the Contractor in performing its obligations under this
Contract, the Contractor shall comply with the Modern Slavery Act 2018 (Cth). If the Modern Slavery Act 2018
(Cth) applies to any of its subcontractors the Contractor, shall ensure that the respective subcontractors comply
with the Modern Slavery Act 2018 (Cth).

69

Probity

The Contractor acknowledges that the probity commitments made by the Contractor during the tender process
with respect to the Works as described in the “Commitment from tender participants” in Annexure Part R, apply
with respect to the Contract and survive termination or expiry of the Contract.
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Part A
Annexure to the
Australian Standard General Conditions of Contract
AS 4000 – 1997

This Annexure shall be completed and issued as part of the tender
documents and, subject to any amendments to be incorporated into
the Contract, is to be attached to the General Conditions of Contract
and shall be read as part of the Contract.
Item
1

2
3

4
5

6
†

7

8

Principal
(clause 1)

......................................................................................................
......................................................................................................
ACN ...................................................
Principal's address
......................................................................................................
......................................................................................................
Contractor
......................................................................................................
(clause 1)
......................................................................................................
ACN ...................................................
Contractor's address
......................................................................................................
......................................................................................................
Superintendent
......................................................................................................
(clause 1)
......................................................................................................
ACN ...................................................
Superintendent's address
......................................................................................................
......................................................................................................
a) Date for practical completion
......................................................................................................
(clause 1)
OR
b) Period of time for practical
......................................................................................................
completion
(clause 1)
Governing law
......................................................................................................
(page 5, clause 1(h))
If nothing stated, that of the jurisdiction where the site is located

†

If applicable, delete and instead complete equivalent Item in the separable portions section
of the Annexure Part A

Copyright
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9

10

11

12

†

13

a)

Currency
(page 5, clause 1(g))
b) Place for payments
(page 5, clause 1(g))
c) Place of business of bank
(page 3, clause 1(d))
Bills of quantities
(subclause 2.2)
a) Alternative applying
(subclause 2.2)
b) If Alternative 2 applies,
is the bill of quantities
to be priced?
(subclause 2.2)
c) Lodgement time
(subclause 2.3(b))
Quantities in schedule of rates,
limits of accuracy
(subclause 2.5(b))
Provisional sum,
percentage for profit and
attendance (clause 3)
Contractor's security
a)
b)

c)

d)

e)

f)

†

14

.........................................................................................................
If nothing stated, that of the jurisdiction where the site is located
.........................................................................................................
If nothing stated, the Principal's address
.........................................................................................................
If nothing stated, the place nearest to where the site is located

.........................................................................................................
If nothing stated, Alternative 1 applies
No/Yes (delete one)
If neither deleted, the bill of quantities shall not be priced

.........................................................................................................
If nothing stated, 28 days after date of acceptance of tender
Upper Limit .......................................................................................
Lower Limit ......................................................................................
................ %

Form
(clause 5)
Amount or maximum
percentage of contract sum
(clause 5)
If retention moneys, percentage
of each progress certificate
(clause 5 and subclause 37.2)
Time for provision (except for
retention moneys)
(clause 5)
Additional security for unfixed
plant and materials
(subclauses 5.4 and 37.3)

Contractor's security upon
certificate of practical
completion is reduced by
(subclause 5.4)
Principal's security
a) Form
(clause 5)

.........................................................................................................
.........................................................................................................
If nothing stated, 5% of the contract sum
.........................................................................................................
If nothing stated, 10%, until the limit in Item 13(b)
.........................................................................................................
If nothing stated, within 28 days after date of acceptance of tender
.........................................................................................................
.............................................................. $ ........................................

...........................................% of amount held
If nothing stated, 50% of amount held

..............................................................................................................

†

If applicable, delete and instead complete equivalent Item in the separable portions section
of the Annexure Part A
†

If applicable, delete and instead complete equivalent Item in the separable portions section
of the Annexure Part A
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b)

15

16

17

Amount or maximum
percentage of contract sum
(clause 5)
c) Time for provision
(clause 5)
d) Principal's security upon
certificate of practical
completion is reduced by
(subclause 5.4)
Principal-supplied
documents
(subclause 8.2)

Time for Superintendent's
direction about documents
(subclause 8.3)
Subcontract work requiring
approval
(subclause 9.2)

..............................................................................................................
If nothing stated, nil
..............................................................................................................
If nothing stated, within 28 days after date of acceptance of tender
...........................................% of amount held
If nothing stated, 50% of amount held

Document
No. of copies
............................................................................................................
............................................................................................................
............................................................................................................
............................................................................................................
............................................................................................................
............................................................................................................
If nothing stated, 5 copies of the drawings, specification, bill of quantities or
schedule of rates (if any)
...........................................days
If nothing stated, 14 days
1
2
3
4
5
6

..............................................................................................................
..............................................................................................................
..............................................................................................................
..............................................................................................................
..............................................................................................................
..............................................................................................................
..............................................................................................................
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18

68

Novation
(subclause 9.4)

Subcontractor
Particular part of WUC
..............................................................................................................
..............................................................................................................
..............................................................................................................
Selected subcontractor
Particular part of WUC
..............................................................................................................
..............................................................................................................
..............................................................................................................
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This Annexure shall be read as part of the Contract.
Item
1

Principal
(clause 1)

Managing Director
Central Gippsland Region Water Corporation (trading as Gippsland Water)
ABN 75 830 750 413
ACN 876 543 210

2

Principal's address

Gippsland Water
(PO Box 348)
55 Hazelwood Road, Traralgon Victoria 3844

2A

Principal’s email

3

Contractor
(clause 1)

4

ACN
Contractor's address

4A

Contractor’s email

5
6

Superintendent
(clause 1)
Superintendent's address

6A

Superintendent’s email

7

a)

8

9

70

Date for practical completion
(clause 1)

OR
b) Period of time for practical
completion
(clause 1)
Governing law
(page 5, clause 1(i))

............................................................................................................................
............................................................................................................................
...................................................
............................................................................................................................
............................................................................................................................

Manager Asset Delivery or their nominated representative
Gippsland Water
(PO Box 348)
55 Hazelwood Road, Traralgon Victoria 3844

............................................................................................................................

............................................................................................................................

Victorian
If nothing stated, that of the jurisdiction where the site is located

a)

Currency
(page 5, clause 1(g))

............................................................................................................................
If nothing stated, that of the jurisdiction where the site is located

b)

Place for payments
(page 5, clause 1(g))

............................................................................................................................
If nothing stated, the Principal's address

c)

Place of business of bank
(page 3, clause 1(d))

............................................................................................................................
If nothing stated, the place nearest to where the site is located
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10

11

12

13

14
15

16

17

18

19

Bills of quantities
(subclause 2.2)
a) Alternative applying
(subclause 2.2)
b) If Alternative 2 applies,
is the bill of quantities
to be priced?
(subclause 2.2)
c) Lodgement time
(subclause 2.3(b))
Quantities in schedule of rates,
limits of accuracy
(subclause 2.5(b))
Provisional sum
percentage for profit and attendance
(clause 3)
Contractor's security
a) Form
(clause 5)
b) Amount or maximum
percentage of contract sum
(clause 5)
c) If retention moneys, percentage
of each payment schedule
(clause 5 and subclause 37.2)
d) Time for provision (except for
retention moneys)
(clause 5)
e) Additional security for unfixed
plant and materials
(subclauses 5.4 and 37.3)
f) Contractor's security upon
certificate of practical
completion is reduced by
(subclause 5.4)
Not Used
Principal-supplied documents
(subclause 8.2)

Time for Superintendent's
direction about documents
(subclause 8.3)
Subcontract work requiring
approval
(subclause 9.2)
Novation
(subclause 9.4)

Not to apply
If nothing stated, Alternative 1 applies
Not to apply
If neither deleted, the bill of quantities shall not be priced

Not to apply
If nothing stated, 28 days after date of the Contract
Upper Limit Not to apply
Lower Limit Not to apply
10%

Bank Guarantees
Two Bank Guarantees each 5% of the contract sum
If nothing stated, 10% of the contract sum
Not to apply
If nothing stated, 10%, until the limit in Item 13(b)
Date of the Contract
If nothing stated, within 28 days after date of the Contract
Bank Guarantee in the value of the unfixed plant and material

50% of amount held
If nothing stated, 50% of amount held

Document
No. of copies
1 Specifications
1
2 Drawings
1
3 Principal’s Project Requirements
1
If nothing stated, 5 copies of the drawings, specification, bill of quantities
or schedule of rates (if any)
21 days
If nothing stated, 14 days
Not to apply

Subcontractor
Particular part of WUC
Not to apply
Not to apply
Selected subcontractor
Particular part of WUC
..............................................................................................................................
..............................................................................................................................
..............................................................................................................................

Legislative requirements

Copyright
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20

a)

Those excepted
(subclause 11.1)

b)

Identified WUC
(subclause 11.2(a)(ii))

Insurance of the Works
(clause 16)
a) Alternative applying

........................................................................................................
........................................................................................................
................................................................................................. None
........................................................................................................
........................................................................................... All WUC

........................................................................................................
If nothing stated, Alternative 1 applies

If Alternative 1 applies
ba) Provision for demolition and
removal of debris

........................................................................................................
.....................................................................$ .................................
OR
....................%10% of the contract sum
cb) Provision for consultants' fees
........................................................................................................
.....................................................................$ .................................
OR
....................%
10% of the contract sum
dc) Value of materials or things to be ........................................................................................................
supplied by the Principal
.....................................................................$
........................................................................................................
$ ............................................................................................................................
Refer to list of materials and things to be supplied by the Principal in Annexure
Part S.
d) Additional amount or percentage 10% of the total of paragraphs (i) to (iv) in clause 16
21

Public liability insurance
(clause 17)
Amount per occurrence shall be not
less than

$20,000,000
If nothing stated, then not less than the contract sum

22

e) ............... Additional amount or ........................................................................................................
percentageTime for giving
.....................................................................$ .................................
possession
OR
(subclause 24.1)
....................% ofOn the totallater of:

(a) the date of paragraphs(a) the Contract
(b) the date upon which the Contractor has provided to (d) the Principal
copies of all the insurances the Contractor is required to effect and any
Bank Guarantees referred to in clause 16 Item 13; or

(c) the date upon which the Superintendent approves the quality system,
safety system and environmental plan provided by the Contractor.
If nothing stated, 14 days
22A

72

Working hours and working days
(clause 31)

7.30 am to 5.00 pm Monday to Friday excluding public holidays in Victoria
without the prior written approval of the Superintendent which approval may
include conditions including that the Contractor is responsible for:
(a) all costs associated with working outside the hours described above; and (b)
any supervision costs incurred by the Principal.

Copyright
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The Contractor may carry out routine maintenance of it’s plant and equipment
on Saturdays and on public holidays in Victoria, between 8.00 am to 4.00 pm
without the prior written approval of the Superintendent
Any other cause of delay that is not referred to in paragraphs (a) to (f) of the
definition of qualifying cause of delay.

23

Other causes of delay which are not a
qualifying cause of delay and for
which EOTs will not be granted (page
5, paragraph (iii) of clause 1)

24

Liquidated damages, rate
(subclause 34.7)

25

Not Used

26

Delay damages,(page 1, clause 1 and
subclause 34.9)

$

27

Defects liability period
(clause 35)

12 months
If nothing stated, 12 months

27A

Percentage for profit and overheads
(subclause 36.4(d))

(a) Profit and Overheads 10%
(b) Profit 5%

28

Payment claims
(subclause 37.1)
Times for payment claims
15th day of each calendar month
Unfixed plant and materials for which
payment claims may be made
(subclause 37.3 and subclause 50.1)
Interest rate on overdue payments
10% per annum
(subclause 37.5)
If nothing stated, 18% per annum

29

30

31

Time for Principal to rectify
inadequate possession
(subclause 39.7)

32
33

Not Used
Emissions and energy data
(clauses 51 and 57)
Dilapidation report
(clause 52)

34

Copyright

$

per day

(exclusive of GST) per working day

28 days
If nothing stated, 14 days

Required/Not Required
(Delete whichever is not applicable)
Required/Not Required
(Delete whichever is not applicable)
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Public liability insurance
(clause 17)
a) Alternative applying

.............................................................................................................
If nothing stated, Alternative 1 applies

If Alternative 1 applies
b)

Amount per occurrence shall
be not less than

.............................................................................................................
................................................................... $ ...........................................
If nothing stated, then not less than the contract sum

†

22

Time for giving possession
(subclause 24.1)

within............... days of date of acceptance of tender
If nothing stated, 14 days

23

Qualifying causes of delay
Causes of delay for which
EOTs will not be granted
(page 3, paragraph (b)(iii) of
clause 1 and subclause 34.3)
Liquidated damages, rate
(subclause 34.7)

.............................................................................................................
.............................................................................................................
.............................................................................................................
.............................................................................................................

24

.............................................................................................................
......................................................per day

† 25

$ .......................... per day

Bonus for early practical
completion
(subclause 34.8)

a)

Rate

.....................................................................................................................................
......................................................per day

b)

Limit

$ .......................... per day

.....................................................................................................................................
.................................................................................. $ .............................................

† 26

Delay damages,
other compensable causes
(page 1, clause 1 and

subclause 34.9)

OR
................................................. % of contract sum
If nothing stated, there is no waiver
.............................................................................................................
.............................................................................................................
.............................................................................................................
.............................................................................................................

†

If applicable, delete and instead complete equivalent Item in the separable portions section
of the Annexure Part A
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27

Defects liability period

(clause 35)
28

............................................................................................................
If nothing stated, 12 months

Progress Claims
(subclause 37.1)
a)

Times for progress claims

..................................................... day of each month for WUC
done to the .................................... day of that month

Stages of WUC for progress
claims

............................................................................................................
............................................................................................................
............................................................................................................
............................................................................................................
............................................................................................................
............................................................................................................
............................................................................................................

OR
b)

29

Unfixed plant and materials for
which payment claims may be
made
(subclause 37.3)

............................................................................................................
............................................................................................................
............................................................................................................

30

Interest rate on overdue
payments
(subclause 37.5)
Time for Principal to rectify
inadequate possession
(subclause 39.7)

..........................................................% per annum
If nothing stated, 18% per annum

31

32

..........................................................days
If nothing stated, 14 days

Arbitration
(subclause 42.3)
a)

Person to nominate an
arbitrator

............................................................................................................
............................................................................................................
............................................................................................................
If no-one stated, the President of the Institute of Arbitrators &
Mediators Australia

A3
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76

b)

Rules for arbitration

..........................................................................................................
..........................................................................................................
..........................................................................................................
..........................................................................................................
..........................................................................................................
If nothing stated:
a) rules 5-18 of the Rules of The Institute of Arbitrators, Australia
for the Conduct of Commercial Arbitrations;
OR
b) if one or more of the parties are nationals of and habitually
resident in, incorporated in, or where the central management
and control is exercised in, different countries as between the
parties, then the UNCITRAL Arbitration Rules shall apply and
the appointing authority shall be the person provided in Item
32(c)

c)

Appointing Authority under
UNCITRAL Arbitration Rules

..........................................................................................................
If no-one stated, the President of the Institute of Arbitrators &
Mediators Australia

Copyright
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Separable Portions

■

Separable portion

(clause 1)
Description of separable portion
(clause 1)

This section should only be completed if the Contract
provides for separable portions.

Complete a separate page for each separable
portion which should be numbered appropriately.
Any balance of the Works should also be a
separable portion.

No. ............................................................................................................................
..................................................................................................................................
..................................................................................................................................
..................................................................................................................................

Item
7

a)

Date for practical completion

..................................................................................................................................

(clause 1)

13

OR
b) Period of time for
practical completion
(clause 1)
Contractor's security
a) Form
(clause 5)
b) Amount or maximum
percentage value of this
separable portion
(clause 5)
c) If retention moneys,
percentage
of each progress
certificatepayment schedule
applicable to this separable
portion
(clause 5 and subclause 37.2)
d) Time for provision (except for
retention moneys)
(clause 5)
e) Additional security for
unfixed plant and materials
(subclauses 5.4 and 37.3)
f)

Copyright

Contractor's security upon
certificate of practical
completion is reduced by
(subclause 5.4)

..................................................................................................................................

..................................................................................... Bank Guarantees
........................................ Two Bank Guarantees each 5% of the contract sum
If nothing stated, 510% of value of this separable portion

................................................................................................ %Not to
apply
If nothing stated, 10%, until the limit in Item 13(b)

................................................................................. Date of the Contract
If nothing stated, within 28 days after date of acceptance of tenderthe
Contract
............................................................................................................
......................................................................$ ..... Bank Guarantee in the
value of the unfixed plant and material
................................................................%50% of amount held
If nothing stated, 50% of amount held

77

14

Principal's securityNot Used
a) Form
(clause 5)
b) Amount or maximum
percentage of value of this
separable portion
(clause 5)
c) Time for provision
(clause 5)
d)

Principal's security upon
certificate of practical
completion is reduced by
(subclause 5.4)

24

Liquidated damages, rate
(subclause 34.7)

25

Bonus for early practical
completion
(subclause 34.8)Not Used
a) Rate
b)

Limit

............................................................................................................................
............................................................................................................................
If nothing stated, nil
............................................................................................................................
If nothing stated, within 28 days after date of acceptance of tender
...............................................................% of amount held
If nothing stated, 50% of amount held

............................................................................................................................
.................................................... per day $.......................................per
day

............................................................................................................................
.................................................... per day $.......................................per day
............................................................................................................................
..................................................................
$ .................................................
OR
...............................................% of value of separable portion
If nothing stated, there is no waiver

26

78

Delay damages,
other compensable causes
(page 1, clause 1 and
subclause 34.9)

............................................................................................................................
............................................................................................................................
............................................................................................................................
...................................... $
(exclusive of GST) per working day
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Deletions, amendments and additions
1 The following clauses have been deleted from the General Conditions in AS 4000 – 1997
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
2 The following clauses have been amended and differ from the corresponding clauses in AS 4000 –
1997
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
3 The following clauses have been added to those of AS 4000 – 1997
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................
.........................................................................................................................................................

Not Used
Copyright
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Part C
This form may also be used where the Principal is
required to provide an unconditional undertaking, by
substituting Principal for Contractor and vice versa,
wherever occurring

Annexure to the
Australian Standard General Conditions of Contract
AS 4000 – 1997

Approved form of unconditional undertaking
(clause 1 – security)

At the request of .................................................................................................... (‘the Contractor’) and in consideration
of .....................................................................................................(‘the Principal’) accepting this undertaking in respect
of the Contract for.................................................................................................................................................................
..............................................................................................................................................................................................
........................................................................................ (`the financial institution’) unconditionally undertakes to pay on
demand any sum or sums which may from time to time be demanded by the Principal to a maximum aggregate sum of..
......................................................................................................................($ .....................................................................)
The undertaking is to continue until notification has been received from the Principal that the sum is no longer required
by the Principal or until this undertaking is returned to the financial institution or until payment to the Principal by the
financial institution of the whole of the sum or such part as the Principal may require.
Should the financial institution be notified in writing, purporting to be signed by ...............................................................
................................................................................................ for and on behalf of the Principal that the Principal desires
payment to be made of the whole or any part or parts of the sum, it is unconditionally agreed that the financial
institution will make the payment or payments to the Principal forthwith without reference to the Contractor and
notwithstanding any notice given by the Contractor not to pay same.
Provided always that the financial institution may at any time without being required so to do pay to the Principal the
sum of ...................................................................................................................................................................................
......................................................................................................................($ .....................................................................)
less any amount or amounts it may previously have paid under this undertaking or such lesser sum as may be required
and specified by the Principal and thereupon the liability of the financial institution hereunder shall immediately cease.

Dated at...........................................this...................................day of........................................1920 ....................................
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Acceleration ................................................................ 32, 34.4(b)
Acceptance (see Approval)
Acceptance of tender
date of, defined .................................................................. 1
formal instrument of agreement ......................................... 6
security - time for............................. 5.1, Items 13(d), 14(d)
Access (see also possession of Site)
during defects liability period .......................................... 35
for Principal and others ................................................. 24.2
for testing...................................................................... 30.1
Accident (see also Insurance, Urgent protection and Protection of persons and property)
reinstatement of damage ............................................... 14.2
to employees .................................................................... 18
to third parties ............................................................ 15, 17
to WUC14, 16
Actions
arbitration ........................................................................ 42
indemnification of Contractor ........................... 10, 15.1, 17
indemnification of Principal ....................... 10, 12, 15.1, 17
Acts, (of Parliament) (see Legislative requirements)
Additions and/or deductions
adjustment generally ....................................................... 2.1
care of survey marks ..................................................... 26.3
changes in legislative requirements .............................. 11.2
contract sum definition, excluded in .................................. 1
direction on programming................................................ 32
discrepancies in documents............................................. 8.1
error in setting out......................................................... 26.2
generally ......................................................................... 2.1
legislative requirements ................................................ 11.2
minerals, fossils and relics ............................................ 24.3
order of work ................................................................... 32
pricing variations generally........................................... 36.4
programming ................................................................... 32
provisional sums ................................................................ 3
suspension .................................................................... 33.4
Address for service (see also Service) ........................................ 7
change of ........................................................................... 7
Contractor .............................................................. 7, Item 4
Principal................................................................. 7, Item 2
Superintendent ....................................................... 7, Item 6
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Statutory Declaration
(subclause 38.1)

Project Name:

[insert project name]

Adjustment (for)
actual quantities.............................................................. 2.4
bonus ........................................................................ 34.8
cost of suspension ........................................................ 33.4
cost of tests................................................................... 30.7
defective material and work ......................................... 29.3
delay damages .............................................................. 34.9
directions on order of work ............................................. 32
errors in documents ........................................................ 8.1
errors in setting out....................................................... 26.2
fees and charges ........................................................... 11.2
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interest ........................................................................ 37.6
liquidated damages ....................................................... 34.7
minerals, fossils and relics............................................ 24.3
omitted items .................................................................. 2.4
on completion of work taken out of the
hands of the Contractor ................................... 39.6
pricing ........................................................................ 36.4
protection of people and property .................................... 12
provisional sums ............................................................... 3
quantities ........................................................................ 2.5
set-offs by the Principal........................................37.2, 37.6
urgent protection ............................................................. 13
Agreement

Contract in absence of formal instrument 6Number: [insert contract number]
formal instrument of .......................................................... 6
interpretation of .......................................................... 1, 8.1
rectification when dispute ............................................ 42.1
Alignments (see Survey mark)
Alternative clauses .......................................................2.2, 16, 17
Ambiguity in documents ......................................................... 8.1
Appliances (see Construction plant)
Approval
effect of certificates ...................................................... 37.2
examination and testing................................................... 30
extension of time ..................................................34.4, 34.5
of defective material or work ....................................... 29.4
of documents .................................................................. 8.3
of form of security............................................................. 1
of insurance policies .................................................. 16, 17
of media releases ............................................................ 8.6

of municipal and

[insert name] (ACN [insert ACN]) of [insert address]
and

To:

("Principal')

[insert name] (ACN [insert ACN]) of [insert address] ("Superintendent")
From:
In the matter
of:
Period covered
by this progress
payment claim:

[insert name] (ACN [insert ACN]) of [insert address]
the contract for the construction of the [insert description
of the project] entered into between the Principal and the
Contractor dated [insert date of Contract]
from:

to: _________________

("Contractor)
("Contract')

("Payment
Period')

I, [insert name] of [insert address], [insert occupation], do solemnly and sincerely declare as
follows:
I am an employee duly authorised to make this statutory authorities
(see Legislative requirement)
of subcontracting ............................................................ 9.2
of variations of convenience......................................... 36.3
to suspension by Contractor ......................................... 33.2
working days ................................................................... 31
working hours ................................................................. 31
Approved form of unconditional undertaking
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security ............................................................................. 1
form of ..................................................... Annexure Part C
Arbitration
agreement to arbitrate ................................................... 42.2
ambit of42.1
nomination of arbitrator ............................. 42.3, Item 32(a)
rules of ...................................................... 42.3, Item 32(b)
Assessment (see Superintendent, assessments by)
Assignment
of Contract ..................................................................... 9.1
of subcontract ............................................................. 9.2(a)
by subcontractor ......................................................... 9.2(b)
Asterisk clauses ...............................................................8.6, 29.2
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Australasian Dispute Centre ................................. Items 32(a), (c)
Authorisation (see Direction)
Awards (see Legislative requirements)
Bank guarantee (see Unconditional undertaking)
Bank — place of business ................................. 1, Item 9(c)
Bankruptcy
of Contractor .............................................................. 39.11
of Principal ................................................................. 39.11
Basis of payment ..................................................................... 2.1
Bench mark (see Survey mark)
Bill of quantities ...................................................................... 2.2
alternative applying ...................................... 2.2, Item 10(a)
definition of ....................................................................... 1
errors in2.5
lodgement................................................................... 2.3(b)
no payment until lodged ............................................. 2.3(c)
not part of Contract ...................................... 2.2, Item 10(b)
omission of items in ....................................................... 2.5
priced and extended.................................................... 2.3(a)
pricing, errors in ............................................................. 2.3
purpose of....................................................................... 2.2
quantities in .................................................................... 2.4
time for lodgment .....................................2.3(b), Item 10(c)
to be priced................................................... 2.2, Item 10(b)
valuation of variation by........................................... 36.4(c)
Bonus
for early practical completion ..................... 34.8, Item 25(a)
limit of ...................................................... 34.8, Item 25(b)
rate of ...................................................... 34.8, Item 25(a)
waiver of part of bonus............................... 34.8, Item 25(b)
where separable portions ............................................... 4(c)
Breach of Contract
claims for ........................................................................ 41
default of the Contractor............................................... 39.2
default of the Principal ................................................. 39.7
liquidated damages ....................................................... 34.7
preservation of other rights........................................... 39.1
substantial breaches ..............................................39.2, 39.7
By-laws (see Legislative requirements)
Calendar days ......................................................................... 1(a)
Care of WUC
cleaning up ...................................................................... 27
Contractor’s obligations for.......................................... 14.1
excepted risks ............................................................... 14.3
generally....................................................................... 14.1
reinstatement of loss or damage ................................... 14.2
urgent protection of .................................................................. 13
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Certificate(s) (see also Direction and Payment)
effect of37.2
final certificate ............................................................. 37.4
of cost to complete on default by Contractor ................ 39.6
of municipal and statutory authorities
(see Legislative requirements)
practical completion ..................................................... 34.6
progress certificate ....................................................... 37.2
Certificate of Practical Completion
defined ............................................................................. 1
issue of ........................................................................ 34.6
meaning of ................................................................... 34.6
non-issue of .................................................................. 34.6
request for .................................................................... 34.6
Claims (see also Adjustment)
arbitration of................................................................. 42.3
compensation to third party ............................................. 12
failure to notify, effect .................................................. 41.2
for damages ..........................................................41.1, 42.1
for extension of time for practical
completion.................................................................... 34.3
for final payment .......................................................... 37.4
for progress payment .......................................37.1, Item 28
indemnity by Contractor......................................... 10, 15.1
indemnity by Principal ........................................... 10, 15.2
notice of dispute .......................................... 41.1, 41.3, 42.1
notice of potential claims on
insurance policies ............................................ 19.4
notification of .................................................................. 41
settlement of claims under policy
of insurance ..................................................... 19.5
settlement of disputes ...................................................... 42
Superintendent’s decision on ........................................ 41.3
valuation of ..........................................................37.2, 41.3
Clause headings — effect ....................................................... 1(c)
Cleaning up .............................................................................. 27
Commencement of WUC
generally...................................................... 16, 17, 18, 19.1
insurance, proof of ....................................................... 19.1
possession of site .......................................................... 24.1
production of policies before ........................................ 19.1
Communications between parties ........................................... 1(e)
Compensable cause
defined ............................................................................. 1
others listed ............................................................. Item 26
Completion
by Principal on default ................................ 39.4, 39.5, 39.6
final certificate ............................................................. 37.4
practical (see Practical completion)
Compliance
with legislative requirements........................................ 11.1
with Superintendent’s interpretation............................... 8.1
Concurrent delay ................................................................... 34.4
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Conditions, waiver of ............................................................... 43
Confidential information
agreement as to............................................................... 8.5
generally......................................................................... 8.5
Construction of Contract ............................................ 1, 8.1
Construction plant
care of ........................................................................ 14.1
Contractor to supply ................................................................. 28
defined ............................................................................. 1
insurance of ..................................................................... 16
not to be removed ............................................................ 28
removal of .........................................................27, 39.6, 40
use by Principal ....................................................39.5, 39.6
WUC includes ................................................................... 1
Construction program
defined ............................................................................. 1
departure from ................................................................. 32
direction as to .................................................................. 32
failing to adhere to ................................................... 39.2(d)
meaning of ...................................................................... 32
Consultant fees
in Contract works policy ............................... 16, Item 20(c)
Contingency sum (see Provisional sum)
Contract
assignment...................................................................... 9.1
breach of (see Breach of Contract)
construction of................................................................... 1
defined ............................................................................. 1
disputes under ................................................................. 42
documents ......................................................................... 8
evidence of ........................................................................ 6
formal instrument of .......................................................... 6
frustration of........................................................... 40, 42.1
governing law of ............................................... 1(h), Item 8
interpretation of ................................................................. 1
nature of ............................................................................ 2
proper law of ..................................................... 1(h), Item 8
rectification of .............................................................. 42.1
subcontracting ................................................................ 9.2
termination — effect of .............................................. 39.10
termination of
by Principal ...................................................34.4, 34.11
by Contractor .................................................34.9, 34.11
work under the (WUC) ...................................................... 1
Contract documents .................................................................... 8
ambiguities in ................................................................. 8.1
construction of................................................................ 8.1
discrepancies in .............................................................. 8.1
inconsistencies in ........................................................... 8.1
interpretation of .............................................................. 8.1
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Contract sum
defined ............................................................................. 1
insurance of WUC ....................................................... 16(a)
Contract works insurance
amount of cover of ............................................ 16, Item 20
Contractor controlled....................................................... 16 Alt 1
exclusions in.................................................................... 16
in joint names .................................................................. 16
length of cover ................................................................ 16
policy ........................................................................... 16
Principal controlled ................................................ 16 Alt 2
Contractor
appointment of representative ......................................... 22
default by ..................................................................... 34.2
defined ............................................................................. 1
named ..................................................................... Item 3
rights of34.9, 34.11
security by ........................................................... 5, Item 13
service on .......................................................................... 7
to insure.......................................................16 Alt 1, 17, 18
use of site by ................................................................ 24.1
Contractor-supplied documents
approval of ................................................................. 8.3(b)
availability of ................................................................. 8.4
checking of ................................................................. 8.3(a)
copies of ......................................................................... 8.3
rejection of ................................................................. 8.3(c)
responsibility for ............................................................ 8.3
submission of ................................................................. 8.3
suitability of ............................................................... 8.3(c)
supply of ........................................................................ 8.3
Contractor’s all risk insurance
(see Contract works insurance)
Contractor’s employees
accident or injury............................................................. 18
control of ......................................................................... 23
insurance of ..................................................................... 18
payment of ...................................................................... 38
removal of, from site ....................................................... 23
Contractor’s representative....................................................... 22
Contractor’s responsibility (see also Contractor and Care of WUC)
for employees (see Contractor’s employees)
for payment of workers and subcontractors ..................... 38
for selected subcontractors ............................................. 9.5
for subcontractors ........................................................... 9.5
to carry out WUC ........................................................... 2.1
Contributory negligence
indemnity as to ............................................................. 15.1
reduction of liability for .......................................14.2, 15.1
Copyright (see Intellectual property right)
Corporation (also see Person) .......................................... 1(a), 5.6
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Corporations Law ............................................................5.6, 38.3
Cost(s) (see also Adjustment)
added to contract sum.................................. 24.3, 26.2, 26.3
completion of work taken out of

1.

the handsdeclaration on behalf of the Contractor 39.6;
complying with legislative requirements ...................... 11.2
examination and testing................................................ 30.7
latent conditions ........................................................... 25.3
protection of person, etc. ................................................. 12
provisional sums ............................................................... 3
reinstatement ................................................................ 14.2
set-offs by Principal ..................................................... 37.6
setting out ..................................................................... 26.3
urgent protection ............................................................. 13
variations ...................................................................... 36.4

Covering up of WUC ............................................................ 30.2
Cross liability clause ............................................................. 19.6
Currency................................................................ 1(g), Item 9(a)
Damage (see also care of the Works and Insurance)
prevention of ................................................................... 12
protection of property, etc. .............................................. 12
reinstatement of ............................................................ 14.2
to persons and property other than WUC ..................... 15.1
to WUC14.1
urgent protection ............................................................. 13
Damages (see also Adjustment and Claims)
for delay by Contractor ...................................34.7, Item 24
for delay due to compensable cause ............................. 34.9
liquidated ........................................................34.7, Item 24
on termination of the Contract .................................... 39.10
Date
for practical completion ....................... 1, Item 7, 34.7, 34.8
of acceptance of tender ...................................................... 1
of practical completion ............................ 1, 34.6, 34.7, 34.8
Date of acceptance of tender
defined ............................................................................. 1
Date for practical completion
defined ................................................................. 1, Item 7
effect of proposed variation on ................................. 36.2(a)
period of time for .................................................. 1, Item 7
Date of practical completion
defined ............................................................................. 1
Days
mean calendar days ....................................................... 1(a)
working ........................................................................... 31
Daywork (see Pricing)
Debt due to the Principal ............................ 12, 13, 27, 29.3, 34.7,
35, 37.6, 39.6
Decision (see also Direction)
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Deed of guarantee, undertaking and substitution
defined ............................................................................. 1
provision of .................................................................... 5.6
requirement for ............................................................... 5.6
Deed of novation ..................................................................... 9.4
Deemed variation
as to acceptance of defective work ............................... 29.4
for latent condition ....................................................... 25.3
omission in bill or schedule of rates ............................... 2.4
reinstatement of damage............................................... 14.2
Default by Principal
Contractor’s rights on ................................................... 39.9
Contractor’s show cause notice .................................... 39.8
generally....................................................................... 39.7
in making due payment ............................................ 39.7(a)
in providing evidence of insurance ........................... 39.7(a)
in providing security ................................................ 39.7(a)
in rectifying inadequate possession ............ 39.7(a), Item 31
in Superintendent not issuing
certificate of practical completion ............... 39.7(b)
on termination ............................................................ 39.10
rights of the Contractor ............................... 39.7, 39.8, 39.9
where to show cause on ........................................39.7, 39.8
Default by the Contractor ..............................................39.2, 39.3
adjustment of costs on .................................................. 39.6
assessment of cost to complete on ................................ 39.6
failing to comply with a direction of the
Superintendent ............................................ 39.2(a)
failing to proceed with due expedition
and without delay ........................................ 39.2(d)
failing to provide evidence of insurance ................... 39.2(a)
failing to use materials or standards of
workmanship............................................... 39.2(a)
in providing documentary evidence.......................... 39.2(e)
in providing security ................................................ 39.2(a)
may use plant and materials on .................................... 39.5
on termination ............................................................ 39.10
possession of plant and materials ................................. 39.5
procedure on.............................. 39.2, 39.3, 39.4, 39.5, 39.6
records of cost to complete ........................................... 39.5
retention of plant and materials .................................... 39.6
show cause notice to..................................................... 39.3
substantial breach by .................................................... 39.2
substantial departure from construction
program ....................................................... 39.2(c)
suspension of payment on ............................................ 39.4

2.

3.

4.

when the Principal takes work
out of hands of all employees who are, or have been, engaged by the Contractor in

connection with the Contract have been paid their full remuneration for work done
during the Payment Period including any superannuation or redundancy payments (if
applicable) and in accordance with any applicable award or industrial agreement;
subject to clause 4(d), all consultants, suppliers and subcontractors who are, or have
been, engaged by the Contractor in connection with the Contract have been paid in
full all amounts that have become payable to them under the terms of their agreement
with the Contractor during the Payment Period;
as at the end of the Payment Period:
the total amount payable by the Contractor 39.5, 39.6 to all

Defaultsubcontractors

in respect of subcontractor9.5

Default or insolvency
by Contractor......................................................39.2, 39.11
by Principal ........................................................39.7, 39.11
generally.......................................................................... 39
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preservation of other rights........................................... 39.1
substantial breaches ..............................................39.2, 39.7
show cause notices ...............................................39.3, 39.8
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Defective work
acceptance of ................................................................ 29.4
correction of ................................................................. 29.3
cost of rectification ....................................................... 29.3
delivery of .................................................................... 29.3
demolition of ................................................................ 29.3
examination and testing................................................... 30
generally....................................................................... 29.3
includes material .......................................................... 29.3
quality assurance .......................................................... 29.2
reimbursement of ......................................................... 29.3
removal of .................................................................... 29.3
replacement of .............................................................. 29.3
time of notice of ........................................................... 29.5
Defects
costs of rectification ............................................... 29.3, 35
defined ............................................................................. 1
direction to rectify ........................................................... 35
examination and testing for ............................................. 30
in design - excepted risk ........................................... 14.3(f)
length of liability period .................................... 35, Item 27
material and work ........................................... 29.3, 29.4, 35
minor, practical completion ............................................... 1
remedying .............................................................. 29.3, 35
removal and replacement.............................................. 29.3
times for rectification ...................................................... 35
work .......................................................... 29.3, 29.4, 35
Defects liability period
defined ............................................................................. 1
duration of ......................................................... 35, Item 27
generally............................................................ 35, Item 27
Definitions (generally) ............................................................... 1
dispute ........................................................................ 42.1
Delay
concurrent .................................................................... 34.4
construction program.......................................... 32, 39.2(c)
damages ............................................................... 4(c), 34.9
further delay ................................................................. 34.3
in giving possession ..................................................... 24.1
notice of ....................................................................... 34.2
rate of progress ............................................................. 34.1
Delay damages
certified by Superintendent .......................................... 34.9
claim for ....................................................................... 34.9
due and payable ............................................................ 34.9
for compensable cause ................................................. 34.9
other compensable causes ........................... 1, 34.9, Item 26
where separable portions ............................................... 4(c)
Deletion of clauses, etc. — effect ............................................1(i)
Deletions, amendments and
additions (generally).................................. Annexure Part B
Demand (see also Direction)

94

Part D
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Demolition and removal of debris
in Contract works policy .......................... 16(b), Item 20(b)
Deposit (see Security)
Determination (see also Direction)
defined in direction ........................................................... 1
disputes ........................................................................... 42
interpretation of discrepancy .......................................... 8.1
pricing of variation ....................................................... 36.4
value of work ............................................................... 37.2

Determination of under the Contract (see Termination of Contract)is: $
Dimensions
figured .......................................................................... 8.1
scaled .......................................................................... 8.1
Direct payment to subcontractor............................................ 38.3
Direction
construction program....................................................... 32
covering up of work ..................................................... 30.2
defective materials or work ..................................29.3, 29.4
defined ............................................................................. 1
dissatisfaction with ................................................... 42.1(a)
examination and testing................................................... 30
oral, to be confirmed in writing ....................................... 20
order of work ................................................................... 32
notice of tests ............................................................... 30.4
relating to Contractor’s employees .................................. 23
relating to subcontractors ................................................ 23
suspension of WUC...................................................... 33.1
written ........................................................................... 20
Discrepancies
Contract documents ........................................................ 8.1
dimensions ..................................................................... 8.1
Dispute (see Dispute resolution)
Dispute resolution
after final certificate ................................................. 37.4(d)
ambit of42.1
arbitration ..................................................................... 42.3
conference .................................................................... 42.2
continue performance of Contract ................................ 42.1
dispute defined ......................................................... 1, 42.1
includes difference ....................................................... 42.1
meaning of dispute ................................................... 1, 42.1
notice of dispute ........................................................... 42.1
summary relief ............................................................. 42.4
Documents
ambiguities in ................................................................. 8.1
approval of the Superintendent ....................................... 8.3
availability of ................................................................. 8.4
confidential information ................................................. 8.5
construction of................................................................ 8.1
Contractor-supplied ........................................................ 8.3
discrepancies in .............................................................. 8.1
evidencing Contract .......................................................... 6
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generally............................................................................ 8
inconsistencies in ........................................................... 8.1
interpretation of .............................................................. 8.1
Principal-supplied .......................................................... 8.2
property in ............................................................... 8.2, 8.3
results of tests ............................................................... 30.6
service of ........................................................................... 7
Due (see Moneys due)
Due and owing (see Moneys due and owing)
Due and payable (see Moneys due and payable)
Emergency work ...................................................................... 13
Employees
control of ......................................................................... 23
insurance of ........................................................... 17(c), 18
of Contractor (see Contractor’s employees)
of subcontractor............................................................... 23
responsibility for ............................................................ 9.5
English language .................................................................... 1(e)
EOT (extension of time)
application for .............................................................. 34.3
assessment of........................................................34.4, 34.5
claim for ....................................................................... 34.3
deemed assessment....................................................... 34.5
defined ............................................................................. 1
exclusions.................................................... 1, 34.3, Item 23
grant of ........................................................................ 34.5
in event of further delay ............................................... 34.3
partial grant of .............................................................. 34.5
qualifying cause of delay.......................................... 1, 34.3
refusal of ...................................................................... 34.5
time for applying for .................................................... 34.3
Superintendent may direct ............................................ 34.5
Equipment to be provided by Contractor
(see Construction plant) .................................................. 28
Errors
Contract documents ........................................................ 8.1
in bill of quantities or schedule of rates ................... 2.2, 2.4
setting out ..................................................................... 26.2
Escrow
security transferred in ..................................................... 5.1
Examination and testing ........................................................... 30
Excepted risk
defined ............................................................................. 1
meaning........................................................................ 14.3
Explanation (see also Direction)
Extension of time (see EOT)
Failure of Contractor (see also Delay and Default of
Contractor)
to arrange urgent protection............................................. 13
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to lodge security ................................................ 5.1, 39.2(a)
to make claims ............................................................. 41.1
to produce proof of insurance .......................... 19.2, 39.2(a)
to show cause ............................................................... 39.3
Failure of Principal (see also Default of Principal)
rights of the Contractor on............................................ 39.9
to give possession of Site ................................ 24.1, 39.7(a)
to insure........................................................... 19.2, 39.2(a)
to make payment ............................................. 37.5, 39.7(a)
Faulty work (see Defective material or work)
Fees and charges (see Legislative requirements)
Figured dimensions ................................................................. 8.1
Final certificate
accord and satisfaction ................................................. 37.4
defined ............................................................................. 1
effect of37.4
final payment claim for ................................................ 37.4
generally....................................................................... 37.4
meaning........................................................................ 37.4
release of security........................................................... 5.4
Final payment (see also Final certificate)
defined ............................................................................. 1
meaning........................................................................ 37.4
Final payment claim
defined ............................................................................. 1
endorsement of ............................................................. 37.4
includes all claims ........................................................ 37.4
meaning.................................................................... 1, 37.4
time for ........................................................................ 37.4
Financial institution
form of unconditional
undertaking by........................................... Annexure Part C
security provided by .......................................................... 1
Finding of minerals, fossils and relics ................................... 24.3
Float

............................................................................ 34.4(a)

Formal instrument of agreement
execution of....................................................................... 6
generally............................................................. 6, AS4001
stamping of........................................................................ 6
Form of unconditional
undertaking ............................................... Annexure Part C
Fossils ................................................................................ 24.3
Frustration
generally.......................................................................... 40
notice of dispute when.............................................. 42.1(b)
payment on ...................................................................... 40
release and return of security ........................................... 40
termination by ................................................................. 40
Gender includes every gender ................................................ 1(d)

5344710_028.doc
5344710_098.docx v2

3438-0584-9348, v. 2

Part C
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997
Governing law ................................................................ 1, Item 8
Guarantee, etc. deed of ............................................................ 5.6
Headings of clauses ................................................................ 1(c)
Hours of work .......................................................................... 31
Incompetence of employees, etc. .............................................. 23
Indemnity
by Contractor................................................................ 15.1
by Principal .................................................................. 15.2
care of work .................................................................... 14
damage to persons and property ...................................... 15
infringement of intellectual
property rights ................................................................. 10
Information to be supplied
advance notice ................................................................. 32
by Principal ..................................................................... 32
confidential information ................................................. 8.5
Contract documents ........................................................... 8
examination of information made available
for tendering................................................ 25.1(a)
examination of information relevant to
risks, contingencies, etc............................... 25.1(b)
for setting out the Works .............................................. 26.1
latent conditions .............................................................. 25
particulars of materials and plant................................. 28(a)
results of tests ............................................................... 30.6
to media.......................................................................... 8.6
working hours ................................................................. 31
Injury to persons ....................................................................... 12
indemnity by Contractor............................................... 15.1
insurance ................................................................... 17, 18
measures to prevent ......................................................... 12
Insolvency
bankruptcy.............................................................. 39.11(c)
Contractor rights on............................................... 39.11(B)
deed of arrangement ............................................... 39.11(d)
generally..................................................................... 39.11
meeting of creditors................................................ 39.11(d)
mortgagee in possession ......................................... 39.11(e)
Principal’s rights on .............................................. 39.11(A)
voluntary winding up ............................................. 39.11(d)
when corporation.................................................... 39.11(d)
when exercisable ........................................................ 39.11
when individual ...................................................... 39.11(c)
Inspection
access for testing .......................................................... 30.1
access to Principal and others ....................................... 24.2
insurance policies ......................................................... 19.1
testing ........................................................................ 30.1
Institute of Arbitrators, Australia
rules of ............................................................... Item 32(b)
Instruction (see also Direction)
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Insurance
cross-liability................................................................ 19.6
failure to provide proof of .................. 19.2, 39.2(a), 39.7(a)
inspection of policies.................................................... 19.1
notice of potential claims ............................................. 19.4
notices to and from insurer ........................................... 19.3
of employees ................................................................... 18
of Works ........................................................... 16, Item 20
proof of insurance ........................................................ 19.1
provisions of policies ................................................... 19.3
public liability ................................................................. 17
settlement of claims...................................................... 19.5
workers’ compensation ................................................... 18
Intellectual property rights
Contractor’s warranty as to ............................................. 10
defined ............................................................................. 1
indemnity as to ................................................................ 10
Principal’s warranty as to ................................................ 10
Interpretation of Contract documents .................................. 1, 8.1
Interest
on security ...................................................................... 5.5
overdue payments............................................37.5, Item 30
rate of ...........................................................37.5, Item 30
Issue of
certificate of practical completion ................................ 34.6
final certificate ............................................................. 37.4
payment certificate ....................................................... 37.2
Item
defined ............................................................................. 1
Labour
provision by Contractor ................................................... 28
Language of Contract ............................................................. 1(e)
Latent conditions
costs of ........................................................................ 25.3
deemed variation on ..................................................... 25.3
defined .................................................................... 1, 25.1
meaning.................................................................... 1, 25.1
notification of ............................................................... 25.2
scope of25.1
Law
compliance with legislative requirements..................... 11.1
Corporations ...........................................................5.6, 38.3
giving of notices ........................................................... 11.1
governing the Contract ...................................... 1(h), Item 8
Legislative requirements
changes in..................................................................... 11.2
changes to WUC ...................................................... 11.2(a)
changes to the Works ............................................... 11.2(a)
compliance with ........................................................... 11.1
cost of .................................................................... 11.2(c)
defined ............................................................................. 1
excepted ..................................................... 11.1, Item 19(a)
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fees and charges ................................................... 1, 11.2(a)
identified WUC .......................................... 11.2, Item 19(b)
payment to subcontractor under ................................... 38.3
payment to worker under .............................................. 38.3
provision of services................................................. 11.2(a)
satisfaction of ............................................. 11.1, Item 19(a)
time of effect of ........................................................ 11.2(b)
variance in .................................................................... 11.1
Level mark (see Survey mark)
Liability of the Contractor
for care of WUC .............................................................. 14
for compliance with legislative requirements .................. 11
for selected subcontractors ............................................. 9.5
for subcontractors ........................................................... 9.5
Licences (see Legislative requirements)
Limits of accuracy ................................................. 2.5(b), Item 11
Liquidated damages
certifying of .................................................................. 34.7
rate of ...........................................................34.7, Item 24
repayment of ................................................................ 34.7
separable portions.......................................................... 4(d)

the amount paidLitigation ......................................... 42.4
Local authorities ....................................................................... 11
Loss or damage to WUC
care of WUC ................................................................ 14.1
excepted risks ............................................................... 14.3
generally.......................................................................... 14
protection .................................................................. 12, 13
reinstatement ................................................................ 14.2
urgent protection ............................................................. 13
Lump sum ............................................................................... 2.1
Making good (see also Reinstatement) .................... 14.2, 29.3, 35
Materials (see also Work)
acceptance of defective ................................................ 29.4
defective ...............................................................29.3, 29.4
examination and testing of .............................................. 30
failure to use proper materials .................................. 39.2(a)
manufacture and supply of .............................................. 28
not to remove from site ................................................... 28
particulars of ................................................................... 28
possession on default.................................................... 39.5
provision of by Contractor .............................................. 28
quality of ...................................................................... 29.1
supply of ......................................................................... 28
testing of ......................................................................... 30
unfixed ........................................................................ 37.3
upon frustration of Contract ............................................ 40
use of new materials ..................................................... 29.1
Measurement
generally....................................................................... 37.2
of quantities ................................................................... 1(f)
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Part D
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Media releases ......................................................................... 8.6
Minor defects
practical completion, in definition of................................. 1
remedying .............................................................. 29.3, 35
Misconduct of employee .......................................................... 23
Monetary sum (see Provisional sum)
Moneys due
cleaning up costs ............................................................. 27
cost of proposed variation ............................................ 36.2
cost of protection ............................................................. 12
cost of remedying defective work ................................ 29.4
cost of urgent protection .................................................. 13
moneys certified due to Principal ............................. 37.2(b)
on frustration ............................................................... 40(b)
other moneys due ......................................................... 37.6
progress certificate ................................................... 37.2(a)
progress claim .............................................................. 37.1
Moneys due and owing
to Principal otherwise ................................................... 37.6
Moneys due and payable
bonus ........................................................................ 34.8
claims generally ........................................................... 41.3
cost of defect rectification ............................................... 35
costs of suspension on breach....................................... 39.9
delay damages .............................................................. 34.9
final certificate ............................................................. 37.4
interest ........................................................................ 37.5
liquidated damages ....................................................... 34.7
on work taken out of the hands of Contractor ............... 39.6
substantial breach ..................................................... 39.7(a)
to workers and subcontractors ...................................... 38.2
unpaid insurance premium ........................................... 19.2
Nature of Contract ...................................................................... 2
Negligence of employee ........................................................... 23
Nominated subcontractor
(see Novation) ......................................................... 9.3, 9.4
Notice (see also Direction, Notice of dispute)
for testing ..................................................................... 30.4
for urgent protection ........................................................ 13
from or to insurer ......................................................... 19.3
of availability of site..................................................... 27.1
of claim for EOT .......................................................... 34.3
of claims generally .......................................................... 41

of default by the Contractor
of default by the Principal ............................................ 39.8
of delay ........................................................................ 34.2
of discovery of minerals, fossils or relics ..................... 24.3
of dispute...................................................................... 42.1
of errors in setting out .................................................. 26.2
of latent conditions ....................................................... 25.1
of names of persons entitled to access .......................... 24.2
of potential insurance claims ........................................ 19.4
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39.3 to all subcontractors

Part C
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Australian Standard General Conditions of Contract
AS 4000-1997
of working hours ............................................................. 31
oral or written .................................................................. 20
prescribed ..................................................................... 41.1
service of ........................................................................... 7

to in respect of work under the Contract is:

the amount claimed by all subcontractors in
respect of work under the Contract which is:

102

$
$

disputed by the Contractor as being due and
payable is:
the amount referred to in paragraph 4 of this
statutory authorities ..................................... 11.1
to suspend work ........................................................... 33.1
Notice of dispute
arbitration ..................................................................... 42.3
concerning claims.................................................41.1, 41.3
conference following .................................................... 42.2
generally.......................................................................... 42
how served ................................................................... 42.1
includes difference ....................................................... 42.1
when final certificate ................................................ 37.4(d)
Notification of claims (see also Claims)
failure to supply ........................................................... 41.2
generally.......................................................................... 41
notice of dispute concerning.................................41.1, 41.3
prescribed notice .......................................................... 41.1
Superintendent’s decision on ........................................ 41.3
Novation
deed of .......................................................................... 9.4
selected subcontractor .......................................9.4, Item 18
subcontractor .....................................................9.4, Item 18
Omissions (see also Defects and Minor defects)
declaration is disputed as, at final certificate . 37.4(b)
bill of quantities ............................................................. 2.4
schedule of rates ............................................................. 2.4
Opening up for examination and testing ................................ 30.1
Oral direction ........................................................................... 20
Order (see also Direction)
Order of work ........................................................................... 32
Orders (see Legislative requirements)
Ordinances (see Legislative requirements)
Ordinary working days ............................................................. 31
Ordinary working hours ........................................................... 31
Other moneys due ................................................................. 37.6
Ownership of documents
supplied by Contractor ................................................... 8.3
supplied by Principal ...................................................... 8.2
Patent, (see Intellectual property right)
Payment(s) (see also Adjustments)
adjustment for errors in the billdate

adjustment for fees to
this statutory authorities

of quantities ....... 2.5

11.2declaration, on the following

and performance ............................................................. 2.1
basis of .......................................................................... 2.1
bonus ........................................................................ 34.8
calculated by rates .......................................................... 2.1
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calculation of ................................................................ 37.2
certificates .................................................................... 37.2
claims for ..................................................................... 37.1
currency of ................................................... 1(g), Item 9(a)
deductions .................................................................... 37.2
default by Principal .................................................. 39.7(a)
delay damages .............................................................. 34.9
during arbitration.......................................................... 42.1
for defective materials and work ............................ 29.3, 35
for progress certificates ................................................ 37.2
for unfixed plant and materials ..................................... 37.3
insurance premiums, proof of ....................................... 19.2
interest on overdue ....................................................... 37.5
liquidated damages ....................................................... 34.7
not evidence of satisfactory WUC ................................ 37.2
of balance after set off .................................................. 37.2
of security and retention moneys .................................... 5.1

of workersgrounds:
[insert grounds for dispute]

[Note: select jurisdiction from the list below and delete remaining jurisdictions as
appropriate.]

[VICTORIA]
And I acknowledge that this declaration is true and correct, and I make it in the belief that a
person making a false declaration is liable to the penalties for perjury.

Declared at
this day of

20

Before me:

Signature of person before whom the declaration is
made

Name, qualification and contact address of person
before whom the declaration is made

104

Signed

Name of Declarant

Part E
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Deed of Guarantee and subcontractors ................... 38
on completion by Principal.......................... 39Indemnity
(subclause 5.6
on final certificate ........................................................ 37.4
on payment certificate .................................................. 37.2
on practical completion ................................................ 37.2
payment on account...................................................... 37.2
place for ....................................................... 1(g), Item 9(b)

provisional sums)
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Deed of Guarantee
and Indemnity
BETWEEN
[INSERT GUARANTOR]
AND
CENTRAL GIPPSLAND REGION WATER
CORPORATION

MILLS OAKLEY LAWYERS
Level 6, 530 Collins Street
MELBOURNE VIC 3000
Telephone: +61 3 9670 9111
Facsimile: +61 3 9605 0933
DX 558, MELBOURNE
www.millsoakley.com.au
Ref: PFGM/ PRECEDENT
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Table of Contents
1
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Definitions and interpretation........................................................................... 2
Guarantee .......................................................................................................... 3
retention moneys .......................................... 5.1, Item 13(c)
set-offs by Principal .............................................37.2, 37.6

suspension3
.......................................................................................................................... Independe
nt Advice ............................................................................................................ 4
4

Nature of Guarantee .......................................................................................... 4

5

Interest ............................................................................................................... 4

6

Indemnities ........................................................................................................ 4

7

Survival of by Principal
.................................................................................................................... 39.4in
demnities ........................................................................................................... 5
to subcontractors ............................................................. 38
to workers........................................................................ 38
urgent protection ............................................................. 13
within 7 days of certificate ........................................... 37.2

within 21 days8 ........................................................................................................... Continuing
obligations ......................................................................................................... 5
9

Obligations of guarantor absolute ................................................................... 5

10

Insolvency of claim
..................................................................................................................... 37.2c
ontractor ............................................................................................................ 6
withholding by Principal .............................................. 38.2

Payment to workers and subcontractors
direct payment to .......................................................... 38.3
documentary of ............................................................ 38.1
Principal may withhold payment .................................. 38.2
where required by law .................................................. 38.3
withholding of payment ............................................... 38.2
Performance and payment ....................................................... 2.1
Permission (see also Direction)
Permits (see Legislative requirements)
Person, meaning ..................................................................... 1(a)
Persons
death of ........................................................................ 15.1
indemnity by Principal ................................................. 15.1
injury to ........................................................................ 15.1
insurance of ............................................................... 17, 18

protection of
..............................................................................................................................
11.................................................................................................Settlement, discharge
or release ........................................................................................................... 6
12
suspension to protect .................................................... 33.1
unavoidable damage to ................................................ 15(d)
Place for payment .................................................. 1(g), Item 9(b)
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Place of business of bank ........................................... 1, Item 9(c)
Plant (see Construction plant).............................. 1, 28, 39.5, 39.6
Plant

Representations and materials
security for .......................................... 5.4, 37.3, Item 13(e)
unfixed ...........................................................37.3, Item 29

Possession of site (see also Access) ....................................... 24.1
Practical completion
certificate of ................................................................. 34.6
date for .......................................... 1, 34.1, 34.3, 34.6, 34.7
date of .................................................................... 1, 34.7
defined ............................................................................. 1
early practical completion ............................................ 34.8
extension of time for .................................................... 34.3

request for certificate of
...................................................................................................................... 34.w
arranties ............................................................................................................. 6
separable portions.............................................................. 4
Prescribed notice
defined ............................................................................. 1
meaning.................................................................... 1, 41.1
Priced bill of quantities............................................................ 2.2
Pricing
variations ...................................................................... 36.4
Prime cost item (see Provisional sum)
Principal
address of .................................................................. Item 2
certificate to ................................................................. 37.2
default of ...................................................................... 39.7
defined ............................................................................. 1
dispute with Contractor ................................................ 42.1
named ..................................................................... Item 1
rights of39.2, 39.3, 39.4, 39.5
security by ........................................................... 5, Item 14
set off by ...................................................................... 37.6
Principal-supplied documents
availability of ................................................................. 8.4
copies of ............................................................8.2, Item 15
copying of ...................................................................... 8.2
details of......................................................................... 8.2
number of ....................................................................... 8.2
property in ...................................................................... 8.2
supply of ...........................................................8.2, Item 15
Proclamation (see Legislative requirements)

Profit12.1 ........................................................................................ Representatives and
overheads/attendancewarranties ........................................................... 6
in pricing variations...................................................... 36.4
on provisional sums........................................................... 3
Programming (see Construction program)
Progress certificate
deemed ........................................................................ 37.2
defined ............................................................................. 1
issue of ........................................................................ 37.2
meaning.................................................................... 1, 37.2

ii

not evidence WUC is satisfactory ................................ 37.2
on account only ............................................................ 37.2
Progress claims
generally....................................................................... 37.1
time for ...........................................................37.1, Item 28
Progress, failure to maintain ................................. 39.2(c), 39.2(d)
Prompt payment discount ....................................................... 3(b)
Proper law of Contract ............................................... 1(h), Item 8
Property
damage to ........................................................................ 12
indemnity as to ................................................................ 15
insurance of ..................................................................... 17
loss of ........................................................................ 15.1
protection of .................................................................... 12
unavoidable damage to ............................................. 15.1(d)
Protected right (see Intellectual property right)
Protection

of persons.2 .......................................................................... Continuing representation
and property
............................................................................................................ 12
warranties .............................................................................................. 7
of WUC ........................................................................... 14
suspension due to ......................................................... 33.1
urgent, by Principal ......................................................... 13
Provisional sum .......................................................................... 3
defined ............................................................................. 1
included in contract sum.................................................... 1
included in schedule of rates ............................................. 1
meaning......................................................................... 1, 3

percentage for profit .................................................................................. Reinstatement and
attendance ............................................................................................... 3, Item
12Release........................................................................................................... 7
Public authorities ............................................................... 5.5, 11
Public liability policy
amount of ...................................................... 17, Item 21(b)
defined ........................................................................ 13.1
meaning....................................................................... 1, 17
Qualifying cause of delay
defined ............................................................................. 1
excludes those in ..................................................... Item 23
EOT for34.3
further delay due to ...................................................... 34.3
Quality ................................................................................... 29
Quality assurance .................................................................. 29.2
Quality of materials and work
defective materials and work ........................................ 29.3
examination and testing of .............................................. 30
generally....................................................................... 29.1
Quality system ....................................................................... 29.2
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Quantities, bill of
defined ............................................................................. 1
estimated only ................................................................ 2.4
generally..................................................... 2.2, 2.3, 2.4, 2.5
lodgement of priced bill ............................................. 2.3(c)
omitted items in .............................................................. 2.5
priced and extended........................................................ 2.3
purpose of....................................................................... 2.2
quantities in .................................................................... 2.4
Quantities, errors in ................................................................. 2.5
Rates (see also Schedule of rates)
adjustment of .................................................................. 2.5
limits of accuracy ......................................... 2.5(b), Item 11
payment of ..................................................................... 2.1
provisional sums ............................................................... 3
valuation of variations .............................................. 36.4(c)
Receiver .............................................................................. 39.11
Reference mark (see also Survey marks)
defined ............................................................................. 1
survey mark, included in .......................................... 1, 26.1
Registered design (see Intellectual property right)
Regulations (see Legislative requirements)

Reinstatement of damageBeneficiary’s rights ........................................ 7
excepted risks ............................................................... 14.3
generally................................................................... 1413.2
Rejection (see also Direction)
Rejection of materials or work .............................................. 29.3
Relation-back day
concerning direct payment to workers
and subcontractors ........................................................ 38.3

Release of security
................................................................................................................
5.4Deed ................................................................................................. 7
Remedial work

generally
..............................................................................................................................
2914
.............................................................................................................................. Competi
ng claims............................................................................................................ 7
14.1
Prohibited claims ................................................................................... 7
14.2
Competing claims .................................................................................. 7
14.3, 35

included in definition
.................................................................................................................... Waive
r of WUC
................................................................................................................
1rights.................................................................................................... 8
Removal of
construction plant ............................................................ 28
materials .......................................................................... 28
Removal of Contractor’s employees, and
subcontractors ................................................................. 23
Repairs, urgent (see Urgent protection) .................................... 13
Replacement (see Reinstatement)
Replacement of defective
materials or work.......................................................... 29.3
Representative of

iv

15

General provisions ............................................................................................ 8
15.1
Costs and expenses .............................................................................. 8
15.2
Assignment ............................................................................................ 8
15.3
Notices .................................................................................................. 8
15.4
Invalidity ................................................................................................ 9
15.5
Amendment ........................................................................................... 9
15.6
Successors & Assigns ........................................................................... 9
15.7
Governing law and jurisdiction ............................................................... 9
15.8
Further Assurance ................................................................................. 9

Executed as a Deed Poll ............................................................................................................ 10
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THIS DEED is made on

Parties
[INSERT GUARANTOR] ACN [INSERT ACN] of [INSERT ADDRESS] ("Guarantor")
Central Gippsland Region Water Corporation trading as Gippsland Water ABN 75 830 750 413 of 55
Hazelwood Road, Traralgon VIC 844 ("Beneficiary")

Recitals
The Beneficiary and the Contractor ............... 22
Superintendent ................................................................ 21

6

20

A.

Repudiation of are parties to the Guaranteed Contract.
parties rights on ..................................................39.1, 39.10

Request (see also Direction)
Requirement (see also Direction)
Requirements of legislation ................................................... 11.1
Responsibility
of Contractor for subcontractors ..................................... 9.5
for The Guarantor has agreed to guarantee the performance

2.1

Retention moneys (see Security)
Risks
excepted ................................................................... 1, 14.3
Royalties (see Intellectual property rights)
Schedule of prices
included in definition of schedule of rates ......................... 1
valuation of variations by ....................................... 36.4(c)
Scheddule of rates
defined ............................................................................. 1
generally............................................................2.3, 2.4, 2.5
limits of accuracy of ..................................... 2.5(b), Item 11
omitted items in .............................................................. 2.5
payment by ..................................................................... 2.1
quantities in .................................................................... 2.4
valuation of variations .............................................. 36.4(c)
Security (includes Retention moneys)
change of ........................................................................ 5.3
Contractor’s............................................................. Item 13
defined ............................................................................. 1
form of .......................................................................... 5.1
generally............................................................................ 5
include retention moneys................................................... 1
interest earned on ........................................................... 5.5
Principal’s ............................................................... Item 14
provision of ............................................ 5.1, Items 13 & 14
purpose of....................................................................... 5.1
recourse to ...................................................................... 5.2
reduction of ............................................ 5.4, Items 13 & 14
release of ........................................................................ 5.4
return of.......................................................................... 5.4
substitution of................................................................. 5.3
time of lodgement of .............................. 5.1, Items 13 & 14
trust
.......................................................................... 5.5
unfixed plant and materials ............................................ 5.4

B.

upon frustration of the Contractor of its obligations under the Guaranteed Contract
40(c).

Selected subcontract work
defined ............................................................................. 1
meaning.......................................................................... 9.3
Selected subcontractor
defined ............................................................................. 1
meaning...................................................................... 1, 9.3
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Separable portion(s) ....................................... 4, Annexure Part A
date for practical completion ......................................... 4(b)
defects liability ................................................................ 35
defined ............................................................................. 1
directed by Superintendent ................................................ 4
liquidated damages ........................................................ 4(c)
security in ...................................................................... 4(c)
Service
by certified mail .......................................... 39.2, 39.7, 42.1
by fax .................................................................... 7(b)(ii)
by hand ....................................................... 39.2, 39.7, 42.1
by post ................................................................... 7(b)(iii)

by the The parties agree that:
1
1.1

Definitions and interpretation
In this Deed, unless the context requires another meaning:
"Contractor on the Principal.............................39.7, 39.11

(a)

by the Principal on the " means [Insert Contractor

39.2, 39.11].

from or to the insurer .................................................... 19.3
notification of latent conditions .................................... 25.1
of appointment of Superintendent ..................................... 1
of appointment of Superintendent’s
Representative .................................................... 21
of claims to the Superintendent .................................... 41.1
of finding of minerals, fossils and relics ....................... 24.3
of notice of dispute ....................................................... 42.1
of notice(s) (see also Notices) ........................................... 7
of potential (insurance) claims ..................................... 19.4
of taking the work out of the hands
of Contractor ................................................... 39.4

1.2

(b)

of terminating "Guaranteed Contract" means [Insert description of Guaranteed
Contract

(c)

"Guaranteed Obligations" means all of the Contractor's obligations and liabilities
under the Guaranteed Contract.

In this Deed, unless the context requires another meaning:

(a)

A reference to:

the Contract .........................................................39.4, 39.9
personal service ................................................................. 7
Set-off
by Principal ..........................................................37.2, 37.6
election by Principal ..................................................... 37.2
generally....................................................................... 37.6
Setting out the Works
care of ........................................................................ 26.3
disturbance to ............................................................... 26.3
errors in26.2
generally.......................................................................... 26
survey marks for........................................................... 26.1
Settlement
arbitration ..................................................................... 42.3
notice of dispute ........................................................... 42.1
of disputes .................................................................... 42.1
Signal (see Survey mark)
Site
access to by Principal, etc............................................. 24.2
access to by Superintendent.......................................... 24.2
cleaning up ...................................................................... 27
commencement of work on .......................................... 24.1
defined ............................................................................. 1
delay in making available ............................................. 24.1
generally.......................................................................... 24
latent conditions on ......................................................... 25

8

materials, delivery to .................................................... 24.1
minerals, fossils, relics, etc. on ..................................... 24.3
possession of ................................................................ 24.1
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substantial breach in giving
possession of ................................. 39.7(a), Item 31
Statutory requirements (see Legislative requirements)
Subclause headings — effect.................................................. 1(c)
Subcontract work
generally............................................................................ 9
requiring approval .............................................9.2, Item 17
Subcontractor
approval of ..................................................................... 9.2
Contractor’s responsibility for ........................................ 9.5
novation of ........................................................9.4, Item 18
removal of ....................................................................... 22
selected ...................................................... 9.3, 9.4, Item 18
terms of approval............................................................ 9.2
when Contract frustrated ............................................. 40(b)
Subcontractors’ employees (see also Employees) .................... 23
control of ......................................................................... 23
insurance of ..................................................................... 18
responsibility for ............................................................ 9.5
Substantial breach .........................................................39.2, 39.7
Superintendent (see also Directions)
address of .................................................................. Item 6
appointment of ................................................................ 20
appointment of Superintendent’s
representative .................................................................. 21
assessments by ....................... 3, 8.1, 11.2, 14.2, 24.3, 26.2,
26.3, 32, 33.4, 34.5, 39.6, 39.9, 41.3
certifications by ............... 12, 13, 19.2, 19.5, 27, 29.3, 34.7,
34.8, 34.9, 35, 36.2, 37.2, 37.4,
39.6, 39.9, 40(a), 41.3
defined ............................................................................. 1
directions of .................................................................... 20
generally.......................................................................... 20
includes Superintendent’s representative........................... 1
named ..................................................................... Item 5
notice to in relation to dispute ...................................... 42.1
obligations of .................................................................. 20
pricing by ................................................ 3, 14.2, 25.3, 36.4
to confirm oral directions ................................................ 20
valuations by ..................................................................... 4
Superintendent’s representative .................................................. 1
appointment of ................................................................ 21
defined ............................................................................. 1
functions of ..................................................................... 21
notice of appointment of.............................................. 21(c)
objection to appointment of ......................................... 21(d)
termination of appointment of ..................................... 21(c)
Survey mark
care of ........................................................................ 26.3
defined ............................................................................. 1
supply of ...................................................................... 26.1
Survey peg (see Survey mark)

10

Suspension
by the Contractor ..................................................33.2, 39.9
by the Superintendent ................................................... 33.1
cost of ................................................................33.4, 39.9
due to acts, etc. of Contractor ................................... 33.1(a)
due to acts, etc. of Principal...................................... 33.1(a)
effect of33.4
end of ........................................................................ 33.3
generally.......................................................................... 33
to comply with court order ....................................... 33.1(c)
Suspension of payment by Principal..............................38.2, 39.4
Taking over of work by Principal .......................................... 39.5
Temporary works
care of ........................................................................ 14.1
defined ............................................................................. 1
insurance of ..................................................................... 16
removal of ....................................................................... 27
Tender (see Acceptance of tender)
date of acceptance, defined ............................................... 1
Termination of the Contract (see Default, Frustration)
by frustration ................................................................... 40
by the Contractor ................................................39.9, 39.10
by the Principal ..................................................39.4, 39.10
insolvency .................................................................. 39.11
rights of parties on...................................................... 39.10
Test
completion of ............................................................... 30.6
costs of ........................................................................ 30.7
covering up of work ..................................................... 30.2
defined ............................................................................. 1
delay in testing ............................................................. 30.5
notice of ....................................................................... 30.4
procedure if delayed ..................................................... 30.5
results of ....................................................................... 30.6
Superintendent may direct ............................................ 30.1
who conducts................................................................ 30.3
Tests (see definition of Practical completion)
Third party insurance
(see Public liability insurance) ....................................... 17
Time (see also EOT)
acceleration of work ........................................... 32, 34.4(b)
construction program....................................................... 32
Contractor’s float ..................................................... 34.4(a)
defects liability period ....................................... 35, Item 27
delay damages .............................................................. 34.9
for approval of Contractor’s
drawings ....................................................... 8.3(c), Item 16
for arbitration ............................................................... 42.2
for carrying of work ........................................................ 32
for claiming extensions of time .................................... 34.3
for cleaning up ................................................................ 27
for completing WUC .................................................... 34.1
for doing any act ........................................................... 1(b)
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for effecting insurance..........................................16, 17, 18
for executing formal instrument of agreement ................... 6
for final payment .......................................................... 37.4
for granting an extension of time .................................. 34.5
for lodging bill of quantities .....................2.2(b), Item 10(c)
for lodging security ................................ 5.1, Items 13 & 14
for making claims............................................................ 41
for notice of latent condition ........................................ 25.2
for notice of tests .......................................................... 30.4
for notice to show cause .......................................39.3, 39.8
for notification of claims ................................................. 41
for possession of Site.......................................24.1, Item 22
for practical completion ....................................34.1, Item 7
for progress claims ..........................................37.1, Item 28
for progress payments .................................................. 37.2
for release of security or retention .................................. 5.4
for service of notices ......................................................... 7
for Superintendent to confirm oral direction ................... 20
for Superintendent’s direction
about documents ...............................................8.3, Item 16
for supply of construction program ................................. 32
for testing ..................................................................... 30.1
for urgent protection ........................................................ 13
suspension of work ....................................................... 33.1
variations after practical completion ............................ 40.1
Trademark or name (see Intellectual property right)
Unconditional undertaking (see Security)
approved form ........................................... Annexure Part C
UNCITRAL Rules ............................................... Items 32(b), (c)
Unfixed plant and materials
additional security for............................. 37.3(a), Item 13(e)
generally..........................................................37.3, Item 29
labelled .................................................................... 37.3(b)
payment for .................................................................. 37.3
Principal’s liability for ................................................. 37.3
security for .......................................... 5.4, 37.3, Item 13(e)
stored and protected ................................................. 37.3(b)
unencumbered property of Principal ............................ 37.3
Unpaid moneys.................................................................... 42.11
Urgent protection ..................................................................... 39
Urgent relief .......................................................................... 47.4
Valuation
of final payment claims ................................................ 37.4
of progress payment claims .......................................... 37.2
of variations ................................................................ 36.4
Variation
character and extent of ................................................. 36.1
cost of complying ......................................................... 36.2
cost of proposed ........................................................... 36.2
deductions – valuing .................................................... 36.4
deemed ........................................... 2.5(b), 14.2, 25.3, 29.4
defined ............................................................................. 1
directing of ................................................................... 36.1
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direction by Principal ................................................... 36.1
direction by Superintendent.......................................... 36.1
for convenience of Contractor ...................................... 36.3
generally.......................................................................... 36
indispensable ................................................................ 36.1
meaning.................................................................... 1, 36.1
measurements ............................................................... 36.2
notice of proposed ........................................................ 36.2
order of precedence in pricing ...................................... 36.4
pricing of ...................................................................... 36.4
proposed ....................................................................... 36.2
quotation for ................................................................. 36.2
scope of36.1
valuation of .................................................................. 36.4
Wages
of workers ....................................................................... 38
Waiver of conditions
generally.......................................................................... 43
in writing ......................................................................... 43
Winding up.......................................................................... 39.11
Words — singular includes the plural and

(i)

(b)

2

vice versa

1(d);

(ii)

Work (a gender includes Materials)all genders;

(iii)

a document (including the Guaranteed Contract) is a reference to that
document as amended, consolidated, supplemented, novated or replaced;

(iv)

a person (including a party) includes the person's successors, permitted
assigns, substitutes, executors and administrators; and

(v)

to “includes” or “including” means includes or including without limitation.

A law:
(i)

includes a reference to any legislation, treaty, judgment, rule
of common law or equity or rule of any applicable stock exchange;

(ii)

is a reference to that law as amended, consolidated, supplemented or
replaced;

(iii)

includes a reference to any regulation, rule, statutory instrument, by-law or
other subordinate legislation; and

(iv)

a judgment includes an order, injunction, decree, determination or award of
any court or tribunal.

(c)

Where a word or phrase is defined, its other grammatical forms have a corresponding
meaning.

(d)

Headings are for convenience only and do not affect the interpretation of this Deed.

Guarantee

2.1

The Guarantor unconditionally and irrevocably guarantees to the Beneficiary the performance
by the Contractor of the Guaranteed Obligations in accordance with the terms of the
Guaranteed Contract.

2.2

In consideration of the Beneficiary agreeing, at the request of the Guarantor, to enter into the
Guaranteed Contract with the Contractor, the Guarantor irrevocably and unconditionally
guarantees to the Beneficiary, if the Contractor defaults in the performance of the Guaranteed
Obligations in accordance with the Guaranteed Contract:

(a)

the due and punctual payment to the Beneficiary on demand of any money owed by
the Contractor to the Beneficiary, even if demand for payment of the money has not
been made on the Contractor; and
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(b)

2.3

to perform on demand all obligations of the Contractor under the Guaranteed
Contract which the Contractor does not perform, including but not limited to within the
time prescribed under the Guaranteed Contract, even if demand for performance has
not been made on the Contractor.

If the Guaranteed Obligations are not fully enforceable against or not fully recoverable from:

(a)

the Contractor as debtor; or

(b)

from the Guarantor as surety for any reason, including:
(i)

any legal limitation, disability, or lack of capacity, power or authority
affecting the Contractor or the Guarantor or an improper exercise of power
or authority by any person; or

(ii)

any provision of the Guaranteed Contract, or any transaction relating to the
Guaranteed Obligations, being or becoming void, voidable, unenforceable
or time-barred,

the Guaranteed Obligations:

3

(iii)

are enforceable against or recoverable from, the Guarantor as though the
Guarantor was solely and principally responsible for the performance of the
Guaranteed Obligations; and

(iv)

must be performed by the Guarantor or paid by the Guarantor as principal
debtor on demand by the Beneficiary.

Independent Advice
The Guarantor warrants that, prior to executing this Deed, the Guarantor has obtained or has had
the opportunity to obtain at least the following independent advice:

(a)

legal advice on the effect of the Guaranteed Contract and this Deed upon the Guarantor;
and

(b)

financial advice on the capacity of the Contractor to fulfil the Contractor's obligations
under the Guaranteed Contract and the effect of the non-fulfilment of the Contractor's
obligations under the Guaranteed Contract upon the Guarantor,

and the Guarantor acknowledges and agrees with the Beneficiary that the Beneficiary has entered
into this Deed in reliance of this warranty.

4

Nature of Guarantee
The guarantee in clause 2:

5

(a)

is a principal obligation and will not be treated as ancillary or collateral to any other right
or obligation however created or arising;

(b)

may be enforced against the Guarantor without the Beneficiary first being required to
exhaust any remedy it may have against the Contractor or to enforce any security it may
hold with respect to the Guaranteed Contract; and

(c)

is a continuing guarantee and will be irrevocable and will remain in full force and effect
until discharged in accordance with this Deed.

Interest
The Guarantor shall on demand pay interest on any money from time to time owed to the
Beneficiary under this Deed but unpaid from any date specified in or determinable under the
Guaranteed Contract upon which the money become payable or when the money otherwise
become payable at the rate of 2% per annum above the rate prescribed pursuant to section 2 of
the Penalty Interest Rates Act 1983 both before and as a separate, independent obligation after
any judgment.

14

6

Indemnities
The Guarantor unconditionally and irrevocably indemnifies the Beneficiary against all actions,
suits, claims, demands, proceedings, liabilities, losses, damages, costs and expenses suffered or
incurred or payable by the Beneficiary arising directly or indirectly as a result of:

(a)

the failure of the Guarantor to comply with any of its obligations under this Deed or the
failure of the Contractor to comply with any of the Guaranteed Obligations;

(b)

any representation or warranty made by the Contractor under or in connection with the
Guaranteed Contract being or becoming false, untrue or misleading; or

(c)

the exercise or attempted exercise by the Beneficiary of a right or power under this Deed.
The Guarantor as a separate and additional liability under this Deed, indemnifies the Beneficiary in
respect of clause 2.3.
The indemnities in clauses 6(a) and 6(b) and 15.1(c) remain in effect even if the guarantee under
clause 6(a) is not or ceases to be valid or enforceable against the Guarantor for any reason
whatsoever.
The Guarantor must immediately on demand by the Beneficiary pay to the Beneficiary any amount
certified by the Beneficiary as payable under clauses 6(a) and 6(b) and 15.1(c).

7

Survival of indemnities
The Guarantor's indemnities in clauses 6(a) and 6(b) and 15.1(c) are continuing obligations and
survive the termination of this Deed or the Guaranteed Contract. It is not necessary for the
Beneficiary to incur expense or make payment before enforcing a right of indemnity under this
Deed.

8

Continuing obligations
This Deed continues in full force and effect until all of the Guaranteed Obligations and all of the
Guarantor's obligations under this Deed have been performed in full.

9

Obligations of guarantor absolute
The Guarantor's obligations under this Deed are absolute and will not be released or discharged or
affected by any act or omission, matter or thing which but for this clause might operate to release,
discharge or exonerate the Guarantor from the Guarantor's obligations pursuant to this Deed in
whole or part including:

(a)

the insolvency, bankruptcy, winding up, receivership, reconstruction, reorganization or
amalgamation of, or the appointment of an administrator or controller to, the Contractor
or the Guarantor;

(b)

the granting by the Beneficiary of any time, waiver or other indulgence or concession to
the Contractor;

(c)

a release, forbearance to sue, discharge, relinquishment, compounding or compromising
of the obligations of the Contractor, the Guarantor or any other person under the
Guaranteed Contract or in respect of the Guaranteed Obligations;

(d)

an amendment of, variation of, supplement to or replacement of the obligations of the
Contractor or any other person under the Guaranteed Contract or in respect of the
Guaranteed Obligations including any amendment, variation, supplement or replacement
under which the Contractor's obligations are increased, the Contractor incurs additional
obligations or the time and method of payment by the Contractor is varied;

(e)

an obligation of the Contractor or any other person under the Guaranteed Contract being
or becoming illegal, void, voidable or unenforceable;

(f)

any part of the Guaranteed Obligations being or becoming irrecoverable or never having
been recoverable;
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10

(g)

the Beneficiary exercising or refraining from exercising any other security or guarantee
(including security or a guarantee provided by the Contractor pursuant to the Guaranteed
Contract), or any of the rights, powers or remedies conferred on it by law or by the
Guaranteed Contract, or taking or failing to take any other security or guarantee;

(h)

the failure by the Beneficiary to give notice to the Guarantor of any default by the
Contractor under the Guaranteed Contract; or

(i)

any legal limitation, disability, incapacity or other circumstances related to the
Contractor.

Insolvency of contractor
If the Contractor becomes insolvent, the Guarantor authorises the Beneficiary to prove for all the
moneys which the Guarantor is required to pay under this Deed and to retain and to carry into a
suspense account and to appropriate at the discretion of the Beneficiary any dividends received in
the liquidation, bankruptcy or other insolvency of the Contractor and all other moneys received in
respect of the moneys which the Guarantor is required to pay under this Deed until the Beneficiary
has been paid all the moneys which the Guarantor is required to pay under this Deed in full.

11

Settlement, discharge or release
Any settlement, discharge or release between the Guarantor and the Beneficiary will be conditional
upon no security or payment to the Beneficiary by the Contractor or any other person being
avoided or reduced by virtue of any provisions or enactments relating to insolvency for the time
being in force, and the Beneficiary may recover the value or amount of any such security or
payment from the Guarantor subsequently as if that settlement, discharge or release had not
occurred.

12
12.1

Representations and warranties
Representatives and warranties
The Guarantor represents and warrants to the Beneficiary that:

16

(a)

it is a corporation with limited liability and is properly incorporated (or taken to be
incorporated), registered and validly existing under the Corporations Act 2001 (Cth);

(b)

it has full legal capacity and power to enter into this Deed and perform its obligations
under this Deed;

(c)

it has taken all corporate and other action necessary to authorise the execution and
performance of this Deed;

(d)

this Deed constitutes its legal, valid and binding obligations enforceable against it in
accordance with its terms;

(e)

the execution of this Deed and the performance by it of its obligations or

(f)

the exercise of its rights under this Deed do not:
(i)

contravene its constitution or any of the provisions of the Corporations Act
2001 (Cth) that apply to it as replaceable rules or mandatory rules;

(ii)

contravene any law, agreement or obligation binding on it or applicable to it;
or

(iii)

exceed any limits on its powers or the powers of its directors;

(g)

it benefits by entering into, exercising its rights and performing its obligations
under this Deed; and

(h)

there is no fact or circumstance relating to the Contractor known to it which it has not
disclosed in writing to the Beneficiary, which is material to the Beneficiary's
assessment of the Contractor's ability to perform the Guaranteed Obligations or the
Contractor's creditworthiness, prospects or financial condition.

12.2

Continuing representation and warranties
The representations and warranties in clause 12.1 apply while any of the Guaranteed Obligations
or any of the Guarantor's obligations under this Deed remain outstanding.

13
13.1

Reinstatement and Release
Reinstatement of Beneficiary’s rights
(a)

If:
(i)

any claim is made that any transaction made in or towards satisfaction of
the Guaranteed Obligations or any of the Guarantor’s obligations under this
Deed is void or voidable under any law (including any law relating to
preferences, bankruptcy, insolvency, administration or the wind ing up of
companies); and

(ii)

the claim is upheld, compromised or admitted,

the Beneficiary is entitled to the same rights and remedies against the Guarantor as it would have
had if the transaction had never taken place.

(b)
13.2

Clause 13.1 survives the termination of this Deed unless the Beneficiary expressly
agrees otherwise in writing.

Release of Deed
If all of the Guaranteed Obligations and all of the Guarantor's obligations under this Deed have
been irrevocably performed in full, the Beneficiary must release the Guarantor from its obligations
under this Deed, at the cost of the Guarantor.

14
14.1

Competing claims
Prohibited claims
The Guarantor must not, without the Beneficiary's approval:

14.2

(a)

make any claim against the Contractor for any amount paid by the Guarantor under
this Deed or enforce any right against the Contractor or its property;

(b)

raise a defence available to the Guarantor, the Contractor or any other person
against the Beneficiary, or exercise any right of set-off or make a counterclaim
(whether arising in favour of itself or of the Contractor) against the Beneficiary, in
reduction of its liability under this Deed;

(c)

claim the benefit of any security or guarantee held now or in the future by the
Beneficiary; or

(d)

have or exercise any rights as surety in competition with the Beneficiary, until all of
the Guaranteed Obligations and all of the Guarantor's obligations unde r this Deed
have been finally and fully satisfied.

Competing claims
If the Contractor is wound up, deregistered or becomes insolvent, or if a controller, administrator,
liquidator or similar official is appointed to it or to any of its property or if the Contractor makes or
enters into any moratorium, arrangement or compromise with any of its creditors:

(a)

the Guarantor may not prove or make a claim against the Contractor or the
Contractor's assets in competition with the Beneficiary until all of the Guarantee d
Obligations and all of the Guarantor's obligations under this Deed have been finally
and fully satisfied; and

(b)

the Beneficiary's receipt of any payment or other dividend out of the Contractor's
assets will not affect the Beneficiary's right to enforce in full all of the Guaranteed

Mills Oakley Lawyers ©
5344710_028.doc
5344710_098.docx v2

3438-0584-9348, v. 2

Page 17

Obligations and all of the Guarantor's obligations under this Deed including to
recover from the Guarantor any payment due.

14.3

Waiver of rights
The Guarantor waives in favour of the Beneficiary all rights (whether arising at law or in any other
way) against the Beneficiary or the Contractor so far as is necessary to give effect to this Deed.

15
15.1

General provisions
Costs and expenses
(a)

The Guarantor must reimburse the Beneficiary for all costs and expenses (including
legal fees and expenses on a full indemnity basis) incurred by the Beneficiary in
connection with the enforcement of, or the preservation of any rights, powers or
remedies under this Deed.

(b)

The Guarantor must pay:

(c)
15.2

15.3

(i)

all taxes, levies, charges, imposts, deductions, withholdings or
duties of any nature (including stamp and transaction duty and goods and
services tax); and

(ii)

any related interest, expense, fine, penalty or other charge on those
amounts, at any time imposed or levied in relation to the execution, delivery,
performance, release, discharge, variation, enforcement or attempted
enforcement of or otherwise in respect of this Deed.

The Guarantor indemnifies the Beneficiary in respect of any amount payable by it
under clauses 15.1(a) and 15.1(b).

Assignment
(a)

The Guarantor must not assign or otherwise transfer, create any charge, trust or
other interest in or otherwise deal with this Deed or a right, remedy, power, duty or
obligation under this Deed without the prior written consent of the Beneficiary.

(b)

The Beneficiary may assign or otherwise transfer the benefit of, cr eate an interest in
or otherwise deal with this Deed or a right, remedy, power, duty or obligation under
this Deed without the consent of the Guarantor.

Notices
All notices, demands and other communications to the Guarantor (including with respect to legal
proceedings) under this Deed must be in writing and may be sent to or served on the Guarantor by
hand or post addressed to the Guarantor at the address noted in this Deed or any other address
that the Guarantor may notify to the Beneficiary in writing and if posted will be deemed to have
been received on the third business day following the day on which it was posted.

15.4

Invalidity
If any provision of this Deed is deemed invalid, unenforceable or illegal it is to be read down or
severed to the extent of the invalidity, unenforceability or illegality and that fact does not affect the
validity or enforceability of the remaining provisions of this Deed.

15.5

Amendment
This Deed may not be amended, varied, modified or supplemented except by written instrument
executed the Beneficiary and the Guarantor.

15.6

Successors & Assigns
This Deed is binding on, and has effect for the benefit of, the parties and their respective
successors and permitted assigns.

15.7

Governing law and jurisdiction
This Deed is governed by the laws of Victoria. The Guarantor irrevocably and unconditionally
submits to the nonexclusive jurisdiction of the courts of that State.

18

15.8

Further Assurance
The Guarantor shall exercise all powers as are available to it, do all acts, matters and things and
sign, execute and deliver all documents and instruments as may be necessary, or as the
Beneficiary may reasonably require from time to time, to give full force and effect to the provisions
of this Deed.
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Executed as a Deed Poll
EXECUTED by [INSERT GUARANTOR] ACN
[INSERT ACN] by its authorised officers in
accordance with section 127(1) of the
Corporations Act 2001 (Cth):

Signature of Director

)
)
)

Signature of Director / Secretary
(delete as applicable)

Name of Director

Name of Director / Secretary

(Please print)

(Please print)

Usual address

Usual address

Part F
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Deed of Novation
(subclause 9.4)

CENTRAL GIPPSLAND REGION WATER
CORPORATION

AND

## [INSERT SUBCONTRACTOR]

AND

## [INSERT CONTRACTOR]
DEED OF NOVATION – CONTRACT

MILLS OAKLEY LAWYERS
Level 6, 530 Collins Street
MELBOURNE VIC 3000
Telephone: +61 3 9670 9111
Facsimile:+61 3 9605 0933
DX 558, MELBOURNE
www.millsoakley.com.au
Ref: PFGM

5344710_019.doc
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THIS DEED is made on
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PARTIES
CENTRAL GIPPSLAND REGION WATER CORPORATION trading as GIPPSLAND WATER
ABN 75 830 750 413
of 55 Hazelwood Road, Traralgon Victoria 3844
(Principal)
And
##[INSERT SUBCONTRACTOR]
##[INSERT ACN]
of ##[INSERT ADDRESS]
(Subcontractor)
And
## [INSERT CONTRACTOR]
##[INSERT ACN]
of ## [INSERT ADDRESS]
(Contractor)
BACKGROUND
A.

The Subcontractor and the Principal are parties to the Contract.

B.

The parties have agreed to novate the Contract by substituting the Contractor for the
Principal in accordance with the terms contained in this Deed.

THE PARTIES AGREE THAT:
OPERATIVE PROVISIONS
1

DEFINITIONS AND INTERPRETATIONS
In this Deed, unless the context requires another interpretation:

1.2

Definitions
Business Day means any day that is not a Saturday, Sunday or public holiday in
Victoria;
Claim means but not limited to, any cause of action, debts due, liabilities, damages,
costs, claims, demands and judgements whatsoever, present or future, both at law or in
equity and whether in contract, tort or otherwise, or arising under the provisions of any
statute, award or determination, whether known or unknown or incapable of being known
at the date of this Deed however so arising, which are in respect of matters arising out of
or in connection with or pertaining to the Contract;
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Contract means the Contract between the Principal and the Subcontractor a copy of
which is attached to the Schedule of this Deed.
Novation Date means the date the Principal executes this Deed; and
any word, expression, reference or term used which is not specifically defined in this
Deed, will have the same meaning as in the Contract.
1.3

Interpretation:
(a)

A reference:
(i)

to the singular includes the plural and vice versa;

(ii)

to a gender includes all genders;

(iii)

to a document (including this Deed) is a reference to that document
(including any Schedules and Annexures) as amended, consolidated
supplemented, novated or replaced;

(iv)

to a person (including a party) includes:
(A)

an individual, company, other corporate body, association,
partnership, firm, joint venture, trust or government agency;
and

(B)

the person’s successor, permitted assigns, substitutes,
executors and administrators;

(v)

the word “including” or “includes” means “including but not limited to” or
“includes, without limitation”;

(vi)

where a word or phrase is defined, its other grammatical forms have a
corresponding meaning;

(vii)

no rule of construction will apply to a clause to the disadvantage of a
party merely because that party put forward the clause or would
otherwise benefit from it;

(viii)

an obligation includes a warranty or representation and a reference to a
failure to comply with an obligation includes a breach of warranty or
representation;

(ix)

a right includes a benefit, remedy, discretion or power;

(x)

references to clauses are referenced to clauses of this Deed unless
otherwise stipulated; and

(xi)

headings are for convenience only and do not affect interpretation or
form part of this Deed.

2

DISCHARGE OF CONTRACT
The parties to this Deed agree that in accordance with the terms of this Deed a new
contract is to be substituted for the Contract and that subject to the terms of this Deed,
the obligations of the parties under the Contract are to be discharged from the Novation
Date.

3

NOVATION

3.1

Novation
On and from the Novation Date, the parties novate the Contract so that:
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3.2

(a)

the Contractor replaces the Principal under the Contract as if it had originally
been a party to the Contract instead of the Principal; and

(b)

each reference in the Contract to the Principal must be read as a reference to
the Contractor.

Assumptions of Rights and Obligations
On and from the Novation Date, the Contractor:

3.3

(a)

must comply with the Contract; and

(b)

obtains the rights and benefits and assumes the obligations of the Principal
under the Contract including any obligations that have not been performed by the
Principal.

Release by Subcontractor
(a)

(b)

3.4

(i)

any obligations and liability under or in respect of the Contract; and

(ii)

any action, Claim and demand it has, or but for this clause 3.3 would
have had, against the Principal under or in respect of the Contract.

The Subcontractor gives this release regardless of:
(i)

when the obligation, liability, action, Claim or demand arises; and

(ii)

whether or not it is now in the future aware of the facts and
circumstances relevant to any obligation, liability, action, Claim or
demand.

Release by Principal
(a)

(b)

3.5

The Subcontractor, on and from the Novation Date, releases the Principal from:

The Principal, on and from the Novation Date, releases the Subcontractor from:
(i)

any obligation and liability under or in respect of the Contract; and

(ii)

any action, Claim and demand it has, or but for this clause 3.4 would
have had, against the Subcontractor under or in respect of the Contract.

The Principal gives this release regardless of:
(i)

when the obligation, liability, action, Claim or demand arises; and

(ii)

whether or not it is now or in the future aware of the facts and
circumstances relevant to any obligation, liability, action, Claim or
demand.

Contractor Indemnity
The Contractor indemnifies the Principal from and against any liability incurred by the
Principal as a result of any action, Claim, demand or proceeding against the Principal by
the Subcontractor under or in respect of the Contract relating to any act or omission of the
Contractor on or after the Novation Date.

4

SUBCONTRACTOR WARRANTIES
The Subcontractor warrants to the Contractor that as at the Novation Date:
(a)

it is not in breach of the Contract;

(b)

no claims, demands, litigation, arbitration or other proceedings are current,
pending or threatened under or pursuant to the Contract; and
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(c)

to the extent there has been any non-conformance of the Services with respect
to the Contract, the Subcontractor has notified the Principal of such nonconformance.

5

PAYMENT

5.1

Payment by the Principal
As at the Novation Date, the Subcontractor acknowledges that it has received payment
from the Principal in accordance with the Contract comprising fees and any other
amounts specified in the Contract totalling $## [INSERT] (exclusive of GST).

5.2

Payment by the Contractor
(a)

From the Novation Date, the Contractor must pay the Subcontractor in
accordance with the terms of the Contract.

(b)

The Subcontractor and the Contractor acknowledge and agree that, as at the
Novation Date the balance of the Subcontractor’s fees remaining for payment by
the Contractor in accordance with the Contract is $##[INSERT] (exclusive of
GST), subject to any adjustments allowed in accordance with the Contract.

6

PRINCIPAL’S APPROVAL AND REPORTING

6.1

No reduction, amendment or deviation without the Principal’s approval. On and from the
Novation Date, each of the Subcontractor and the Contractor shall not, without the written
approval of the Principal (which may be given or withheld on such terms as the Principal
sees fit):
(a)

reduce change or amend the terms of the Contract including the scope of the
works to be performed by the Subcontractor under the Contract; or

(b)

reduce or amend the insurance requirements under the Contract.

6.2

On and from the Novation Date, where the Subcontractor reasonably believes that any
direction given to it by the Contractor has the effect or may have the effect of inducing or
causing a breach by the Subcontractor of clause 6.1 of this Deed, the Subcontractor must
promptly notify the Principal by notice in writing (with a copy to the Contractor) and the
Subcontractor will not be obliged to comply with the Contractor’s direction unless and until
the Principal notifies the Subcontractor and the Contractor in writing of its approval of any
such direction and any terms of such approval.

7

INDEMNITIES

7.1

The Contractor indemnifies the Principal against all direct, indirect and consequential loss
which the Principal suffers as a consequence of any breach of this Deed by the
Contractor.

7.2

The Subcontractor indemnifies the Principal against all direct, indirect and consequential
loss which the Principal suffers as a consequence of any breach of this Deed by the
Subcontractor.

8

NEW SUBSTITUTED CONTRACT
As and from the Novation Date subject to the terms of this Deed, in all respects the
provisions of the Contract are ratified and confirmed and continue in full force and effect
as the new substituted contract referred to in clause 2.
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9

GENERAL

9.1

Notices
A notice shall be deemed to have been given and received, if addressed or delivered to
the relevant address of a party to this Deed as set out in this clause 9.1 and:
(a)

if delivered by hand, on the day of actual delivery;

(b)

if sent by post, 3 Business Days after the day on which the notice or document
was posted; and

(c)

if given by facsimile, at the time when the facsimile is received. If the facsimile is
received after 4.00pm on any day, it must be taken to have been received on the
next Business Day.

The address for service of notices under this Deed are as follows, or as otherwise notified
in writing by a party to the other parties:

9.2

Principal:
Address:
Attention:
Facsimile:
Email:

Central Gippsland Region Water Corporation
55 Hazelwood Road, Traralgon Victoria 3844
[INSERT]
[INSERT]
[INSERT]

Subcontractor:
Address:
Attention:
Facsimile:
Email:

[INSERT]
[INSERT]
[INSERT]
[INSERT]
[INSERT]

Contractor:
Address:
Attention:
Facsimile:
Email:

[INSERT]
[INSERT]
[INSERT]
[INSERT]
[INSERT]

Governing Law
This Deed is governed by and will be construed in accordance with the laws of the state
of Victoria.

9.3

Jurisdiction
The parties submit to the non-exclusive jurisdiction of the courts exercising jurisdiction in
the state of Victoria.

9.4

Amendment
This Deed may not be amended or varied unless such amendment or variation is reduced
to writing and signed by the parties.

9.5

Assignment
The parties may not assign any of their respective rights in this Deed without the prior
written approval of the other parties.

9.6

Severability
If any provision of the Deed is illegal, void invalid or unenforceable for any reason, all
other provisions which are self-sustaining and capable of separate enforcement shall, to
the maximum extent permitted by law, be and continue to be valid and enforceable.
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Waiveracceptance of defective work ............................ 29.4
care of ........................................................................ 14.1
deemed variation as to defective work ......................... 29.4
defective ....................................................................... 29.3
defined ............................................................................. 1
examination and testing of .............................................. 30
not complying with the Contract .................................. 30.3
order of work ................................................................... 32
outside working hours ..................................................... 32
progress of ....................................................................... 34
quality of ...................................................................... 29.1
remedial ................................................................. 29.3, 35
suspension of ................................................................... 33
testing of ......................................................................... 30
times for work ................................................................. 32
under the Contract, defined (WUC)................................... 1
variations (see Variations) ............................................... 36
Work under the Contract (see WUC)
Workers’ compensation............................................................ 18
Workers, payment of ................................................................ 38
Working days ........................................................................... 31
Working hours.......................................................................... 31
Works (see also care of WUC)
defined ............................................................................. 1
handing over................................................................. 24.1
insurance of ..................................................................... 16
setting out of ................................................................... 26
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WUC (work under the Contract)
acceleration of .............................................................. 34.4
care of ........................................................................ 14.1
damage to property other than ......................................... 15
defined ............................................................................. 1
delay to ................................................................34.2, 34.3
excepted risks ............................................................... 14.3
insurance of property other than ...................................... 17
novation relating to ...........................................9.4, Item 18
order and time of carrying out ......................................... 32
programing of.................................................................. 32
progress of .................................................................... 34.1
recommencement of ..................................................... 33.3
reinstatement of ............................................................ 14.2
suspension of ................................................................... 33

9.7

urgent protection of

13

A right created by this Deed cannot be waived except in writing signed by the party
entitled to that right. Delay by a party in exercising a right does not constitute a waiver of
that right, nor will a waiver (either wholly or in part) by a party of a right operate as a
subsequent waiver of the same right or of any other right of that party.
9.8

Counterparts
This Deed may be executed in any number of counterparts, each of which when so
executed shall be deemed to be an original and such counterparts together shall
constitute one and the same instrument.

9.9

Further Assurances
Each party must promptly execute all documents and do everything necessary to give full
effect to this Deed.

9.10

Representation and Warranty
Each party represents and warrants to each of the other parties that:

9.11

(a)

it has full power and authority to enter into and perform its obligations under this
Deed;

(b)

it has taken all necessary action to authorise the signing, delivery and
performance of this Deed in accordance with its terms; and

(c)

this Deed constitutes its legal, valid and binding obligations and is enforceable in
accordance with its terms.

Relationship of parties
Unless this Deed expressly provides otherwise, nothing in this Deed may be construed as
creating a relationship of partnership, of principal and agent or of trustee and beneficiary.
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EXECUTED as a deed.

Signed by
a duly
authorised officer for and on behalf of
CENTRAL GIPPSLAND REGION WATER
CORPORATION in the presence of:

)
)
)
)

...........................................................
Witness
...........................................................
Name of Witness
(Please print)
EXECUTED for and behalf of ## [INSERT
SUBCONTRACTOR] (ACN ## [INSERT ACN])
by its duly authorised officers in accordance with
section 127(1) of the Corporations Act 2001
(Cth):

)
)
)
)

Signature of Director

Signature of Director / Secretary
(delete as applicable)

Name of Director
(Please print)

Name of Director/ Secretary
(Please print)

Usual Address

Usual Address

EXECUTED for and behalf of ## [INSERT
)
CONTRACTOR] (ACN ## [INSERT ACN]) by its )
duly authorised officers in accordance with
)
section 127(1) of the Corporations Act 2001
)
(Cth):
)

Signature of Director

Signature of Director / Secretary
(delete as applicable)

Name of Director
(Please print)

Name of Director / Secretary
(Please print)

Usual Address

Usual Address
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Part G
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Deed of Confidentiality
(subclause 8.5)

DEED OF CONFIDENTIALITY
THIS DEED is made on the
[insert year]

day of

20

between
CENTRAL GIPPSLAND REGION WATER CORPORATION trading as Gippsland Water
(“Gippsland Water”)
and
[insert Contractor]
[insert ACN]
of [insert address]
("Contractor")

RECITALS
A.

The Contractor has agreed to provide the Works as described in the Contract.

B.

Gippsland Water may provide Confidential Information to the Contractor for the
purpose of the performance of the Works or the Contract.

C.

Gippsland Water will provide to and allow the Contractor to access and use the
Confidential Information in consideration of the Contractor entering into this Deed.

AGREEMENT
1.

INTERPRETATION

In this Deed it is agreed that, unless the context otherwise requires or the contrary intention
appears:(a)

the singular includes the plural and vice versa and words importing a gender
include other genders;

(b)

terms importing natural persons include partnerships and bodies corporate’

(c)

other grammatical forms of defined words or phrases have corresponding
meanings;

art G

exure to the
ralian Standard General Conditions of Contract
4000-1997

2.

(d)

(where a party comprises two or more persons provisions of this Deed that bind
that party shall bind those persons jointly and severally;

(e)

a document includes any computer program, circuit, circuit layout, drawing,
specification, material, record and any other means by which Confidential
Information may be stored or reproduced;

(f)

any thing (including any right) includes a part of that thing;

(g)

a reference to “including”, “includes” or “include” must be read as if it is followed
by “without limitation”;

(h)

consent means prior written consent;

(i)

an obligation of a party not to do a thing includes an obligation not to permit that
thing to be done;

(j)

a reference to a person includes a reference to a body corporate or other legal
entity, partnership or other unincorporated association; and

(k)

a reference to a party to this Deed includes its successors and permitted
assigns.

DEFINITIONS

In this Deed:
(a)

"Confidential Information” means:
(i)

all information, documents data stored by any means and any
information made available to the Contractor by Gippsland Water for the
purpose of the Contract or the performance of the Works;

(ii)

Information communicated in any way including by written material,
visual presentation, computer disk, oral communication or by access to
Gippsland Waters website or computer systems;

(iii)

the fact that Confidential Information has been provided to the
Contractor or its Representatives; and

(iv)

the terms of this Deed,

but excludes information which:
(i)

Mills Oakley Lawyers ©
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(ii)

the Contractor can prove, by contemporaneous written
documentation, was already known to the Contractor at the time of
disclosure by Gippsland Water, except as a result of a prior confidential
disclosure by Gippsland Water or a breach of any obligation of confidence
owed to Gippsland Water; or

(iii)

is required by law or any court or other authority of competent
jurisdiction to be disclosed, provided that to the extent it is legally
permitted to do so prior to making any such disclosure, the Contractor
notifies Gippsland Water of the requirement to disclose the Confidential
Information;

(b)

“Contract” means [insert description and date of the Contract] between
Gippsland Water and the Contractor;

(c)

“Representative” means any director, officer, employee, financier, contractor,
Contractor or adviser of the Contractor; and

(d)

"Works" mean all the Works that the Contractor provides or must provide in
accordance with the Contract between Gippsland Water and the Contractor.

3.

OBLIGATION OF CONFIDENCE

3.1

The Contractor must and must procure that its Representatives:
(a) take all action necessary to maintain the confidential nature of the Confidential
Information;

3.2

(b)

do not disclose, without the consent of Gippsland Water, any of the Confidential
Information to any person other than those Representatives who need the
information to perform the Works;

(c)

do not use, copy or reproduce, without the consent of Gippsland Water, any of
the Confidential Information for any purpose other than the performance of the
Works or the Contract;

(d)

establish and maintain effective security measures to safeguard all Confidential
Information from unauthorised access, use, copying, disclosure, damage or
destruction; and

(e)

take reasonable steps to enforce the confidentiality obligations under this Deed.

The Contractor may disclose the Confidential Information to its Representatives who,
prior to the disclosure of any Confidential Information;
(a)

have a specific need to access the Confidential Information for the purpose of
performing the Works; and

(b)

have been informed by the Contractors that they owe a duty of confidence to
Gippsland Water.

art G

exure to the
ralian Standard General Conditions of Contract
4000-1997

3.3

The Contractor must ensure that none of the persons to whom Confidential Information
is disclosed in accordance with clause 3.2 of this Deed do or omit to do anything which,
if done or omitted to be done by the Contractor, would constitute a breach of the
Contractor’s obligations under this Deed.

3.4

If for any reason the Contractor no longer proceeds with the carrying out of the Works,
the Contractor will continue to remain bound by the terms of this Deed.

4.

RETURN AND OWNERSHIP OF CONFIDENTIAL INFORMATION

4.1

Upon the earlier of;
(a) demand by Gippsland Water; and
(b)

the termination or ending of the Contract,

the Contractor agrees to;
(i)
deliver to Gippsland Water all documents and other material in any
medium in its possession, power or control or its Representatives
possession, power or control which contain or refer to any Confidential
Information; and
(ii)

remove from electronic storage all Confidential Information, including such
information combined with any other information.

4.2

Return or removal from electronic storage of the documents and other materials
referred to in clause 4.1 does not release the Contractor or any of its Representatives
from the obligations under this Deed or any other duty of confidence owed to Gippsland
Water.

4.3

All Confidential Information remains the property of Gippsland Water Gippsland Water
reserves all rights in the Confidential Information. No rights, including, but not limited to,
intellectual property rights, in respect of the Confidential Information are granted to the
Contractor and no obligations are imposed on Gippsland Water other than those
expressly stated in this Deed.

4.4

Gippsland Water does not make any express or implied warranty or representation
concerning the Confidential Information, or the accuracy or completeness of the
Confidential Information.

5.

RELIEF

The Contractor acknowledges that Gippsland Water shall be entitled (in addition to any
entitlement to damages) to an injunction or other equitable relief with respect to any actual
or threatened breach by the Contractor of this Deed and without the need on the part of
Gippsland Water to prove any special damage.

6.

GOVERNING LAW

This Deed is governed by the laws of Victoria.
Mills Oakley Lawyers ©
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7.

PRIOR DISCLOSURE

This Deed applies to all Confidential Information whether provided to the Contractor before,
on or after the date of the Deed.

8.

AMENDMENT

This Deed may only be amended in writing by the mutual written agreement of the parties.

Executed as a Deed Poll

EXECUTED by [Insert Contractor] (ACN
[Insert ACN]) by its duly authorised officers in
accordance with section 127(1) of the
Corporations Act 2001 (Cth):

Signature of Director

)
)

Signature of Director / Secretary
(delete as applicable)

Name of Director

Name of Director / Secretary

(Please print)

(Please print) (delete as applicable)

Usual Address

Usual Address

Part H
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Instrument of Appointment and Authorization
(Clause 54)
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Part I
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Microsoft Excel template
(clause 57)
Contractor Form - Use of consumables that contribute to greenhouse gas emissions
PLEASE USE ACTUAL INVOICED AMOUNTS WHERE POSSIBLE, IF NOT PLEASE DESCRIBE THE METHOD TO ESTIMATE OR
APPORTION ENERGY USE

Contractor Name:
Contractor Address:
Facility (site) name and address:
Gippsland Water Contractor No.#/Name:
Gippsland Water Responsible Officer:
ENERGY TYPE
ACTUAL* ESTIMATE** UNITS
Electricity
El ectri ci ty (gri d)

kWh

Renewabl e el ectri ci ty

kWh

On-s i te generated
el ectri cty

kWh

METHODOLOGY/ASSUMPTIONS***

Fuel, Oil & Grease
Di es el (s tati onary)^

kL

Di es el (trans port)^

kL

Unl eaded petrol
(s tati onary)^
Unl eaded petrol
(trans port)^
Petrol -ethanol bl end
(s tati onary)^
Petrol -ethanol bl end
(trans port)^

kL
kL
kL
kL

LPG

kg or kL
(please state)

Natural Gas

m3 or MJ
(please state)

Oi l (engi ne)

kL

Non-combus ted oi l
(Hydraul i c or gear oi l )

kL

Greas e

kg or L
(please state)

Proporti on of e tha nol : E_
Proporti on of e tha nol : E_

Other (please specify)

*i f a mounts from i nvoi ce da ta pl e a s e a tta ch copi e s .
**i f a mounts e s ti ma te d pl e a s e de s cri be the me thod us e d - me thods us e d mus t be cons i s te nt wi th the NGER
(Me a s ure me nt) De te rmi na ti on 2008.
***i f more s pa ce i s re qui re d pl e a s e a tta ch a ddi ti ona l docume nta ti on outl i ni ng me thodol ogy/a s s umpti ons .
^roa d re gi s te re d ve hi cl e s a re cons i de re d tra ns port, e ve rythi ng e l s e (i ncl udi ng non-roa d re gi s te re d ve hi cl e s ) i s
cons i de re d s ta ti ona ry.
Units: kWh (ki l owa tt hours ), L (l i tre s ), kL (ki l ol i tre s ), kg (ki l ogra ms ), m 3 (cubi c me tre s ), MJ (me ga joul e s )

Contractor Signature/Date:
By s i gni ng, the repres entati ve authori s es the i nformati on i s accurate and comprehens i ve.

Part J
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

(subclause 45.1)
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Part K
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Trade Breakdown Schedule
(subclause 2.6)
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Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Electronic Data Interchange
(clause 59)

Terms of Agreement
In the absence of any agreed EDI terms between the Parties, the following terms shall
apply:1.1

DEFINITION:

Document

A document is a form, such as an invoice or purchase order,
which the Parties have agreed to exchange and which the EDI
software handles within its compliance checking logic.

EDI

Electronic Data Interchange. The transfer of structured data,
electronically, by agreed Message Standards, from one computer
system to another.

Mailbox

A repository for messages in an electronic mail system or EDI
Server into which only authorised messages are allowed by
authorisation of each message before the message is deposited in
the addressee's mailbox.

Message Standard An ordered series of characters intended to convey information or a
set of segments in the order specified in a message directory starting
with the message header and ending with the message trailer.
Transaction Sets
1.2

In EDI standards, the name given to complete trading documents sent
electronically, for example, an invoice.

PRINCIPLES:

Authentication of an EDI document:
1. An EDI document shall identify the sender and the receiver of the message to a
minimum standard as defined by the relevant Industry Transaction Set.
2. The method used to verify the sender and receiver shall be computer process-able by
each Party so as to establish the prima facie identity of the Party.
3. Higher levels of authentication may be mutually agreed between the Parties.
Offer and Acceptance of an EDI document:
1. An offer is made by the sender once it has been deposited in the addressee's mailbox.
2. An acceptance occurs when a receiver takes active steps to fulfil the offer or formally
communicates acceptance (whichever is the earlier).
3. If an EDI offer is not accepted by the receiver, the sender of the document must be
advised in a time that is reasonable in the industry or the offer will lapse.
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4. The parties must mutually agree on the way that documents are to be acknowledged.
EDI Document as Evidence and its Retention:
1. The parties agree that a computer generated EDI document may be used as admissible
evidence in a court of law subject to the acceptance of that evidence by the court.
2. The computer generated EDI document must be free from any human mishandling or
tampering.
3. The retention of computer generated EDI documents may be subject to legislative
requirements. If no requirements are specified for an EDI document then retention time
is assumed to be the same as the equivalent paper document.
4. The parties agree to maintain adequate audit trails for a reasonable time, which can
show the movement of EDI documents within their system.
Disputes
Where there is any breach of these terms of Agreement the parties shall first try to come to
an amicable solution between them. Failing this, an appropriate mediator approved by the
Electronic Data Interchange Council of Australia (EDICA) must be sought.
Maintenance of Security and Confidentiality:
1. All reasonable diligence, care and all appropriate steps shall be used and performed by
a party to ensure that adequate security and data integrity is met.
2. The parties shall always treat EDI documents as confidential.
3. An EDI Document shall only be available to authorised persons within the party's
organisation or to agreed third parties or agents so as to progress normal business.
Access to EDI Mail Box
Each party shall access their EDI Mail Box at a frequency considered reasonable to allow
each party's normal day-to-day business to proceed. In the absence of agreement, once
each working day is to be regarded as reasonable.
Contingency Plans:
1. When a party becomes aware that it is unable to send or receive EDI messages in the
normal way, it shall notify all relevant parties in a timely manner but at least within 24
hours of becoming aware of the situation arising.
2. Each party shall consider the various fall back options available to them and mutually
agree on the option most appropriate to maintain their day-to-day business operations.
3. The originator of the fall back notice shall advise all relevant parties in a timely manner
when EDI trading recommences.
Terminations and Amendments
1. Reasonable notice in writing shall be given before an EDI trading relationship is to be
terminated.
2. Where any amendments to the terms of the current EDI trading relationship are to be
made, due notice in writing shall be given to all relevant parties.
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Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Implementing New EDI Documents and Message Standards
1. Each party acknowledges that the implementation of new EDI documents and the
migration of EDI Message Standards are involved in the use of EDI.
2. The implementation of new EDI documents and/or EDI Message Standards shall be
carried out in a manner, which does not disadvantage or impede the conduct of normal
business between parties.
3. A party initiating a new EDI document or EDI Message Standard or both, shall allow a
reasonable time frame for implementation.
NOTE: These terms of Agreement have been adapted from the EDICA Code of Practice for
Electronic Data Interchange.
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Part M
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Risk Assessment
(clause 60)
1.1
HAZARD AND OPERABILITY (HAZOP) ASSESSMENT
This requirement applies for Contracts that have a design responsibility for the permanent works. This
process is designed to provide compliance with the Occupational Health and Safety (OHS) Act 2004 (Vic).
This review is to focus on the elimination of potential hazards that may be encountered by Gippsland Water
employees engaged in operation and maintenance of these works after the Contract has achieved
Practical Completion and the new works are in service. Areas of focus include operating or routine
maintenance requirements that require a change in status of the operating conditions, or access to review
effective performance of the works, alarms and associated works and procedures to minimise risk when
operating and maintaining the plant.
1.

Detailed Design Phase. (Contractor’s Responsibility)
• Contractor to arrange and perform a final HAZOP Review in accordance with Gippsland Water
Procedure of the final detailed design of the proposed works.
• The detailed design HAZOP Review may include relevant contractor, supplier, sub-contractor
and designer risk assessments and design verification.
• The contractor shall prepare a HAZOP Review Report for inclusion as part of the final design
documents.
• The contractor shall update the final design documentation to implement the outcomes of the
HAZOP Review Report

2.

Commissioning Phase. (Contractor’s Responsibility)
• Contractor to undertake HAZOP Audit in conjunction with Gippsland Water Project officer and
Operation staff. This includes compliance of works with the recommendations of the final
HAZOP Review Report and inspects the works for any additional HAZOP issues associated
with the works.
• Contractor to implement works to resolve any outstanding HAZOP issues.
• Contractor to include final HAZOP Audit documentation in Operations & Maintenance Manuals
associated with the works.
• Gippsland Water Project Officer to sign-off, successful completion of HAZOP Audit, as part of
Practical Completion.

Procedure for Performing a HAZOP Review:
A HAZOP Review is required to assess the proposed design for new works or modifications to existing
works to ensure that the works do not implement any additional unacceptable hazards to the operation of
the works. This review does not include hazards associated with construction of the works. These are
assessed by the Construction Risk Assessment Process.
Preliminaries: To undertake a HAZOP Review, the following documentation is required.
▪
▪
▪
▪
▪

Documentation (functional or tender) defining proposed scope of works.
P&ID (schematic) Drawing indicating all equipment/components to be considered.
Functional/detailed design drawings indicating the scope of the proposed works.
Functional/detailed design calculations, relating to the proposed works.
Existing site/system drawings applicable to the proposed works.
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▪

Standard HAZOP review sheet, (for completion during the review)

Procedure:
1.

Establish a HAZOP review team including the Designer (normally consultant or contractor), Project
Engineer, Operations Rep.

2.

Arrange a date, time and suitable location for the HAZOP review, appropriate with the scope of
works and level of design detail completed.

3.

Review proposed scope of works and P&ID and decide on appropriate break-up into major
components based on the detailed design

4.

For each major component, complete a HAZOP Review Sheet, by assessing the major component
against each of the HAZOP criteria and documenting the appropriate results (hazard, risk ,
likelihood, consequence, risk score and proposed actions.

The likelihood, consequence and risk score are determined using the definitions outlined in Risk rating
definitions. The minimum actions to be taken are based on the outcome of the final risk score
Very High
High
Medium
Low

Critical issue must be resolved
Important Issue request change
Potential change (address during next design phase)
Note to originator, no change necessary

The proposed actions to eliminate or minimise a HAZOP issue shall be in accordance with the following
hierarchy of controls (Note: There shall be no move to the next control measure until eliminating or
documenting the reason why each above measure is in appropriate in this circumstance):
•
Elimination of Hazard (eg. design change)
•
Substitution (eg. change equipment or substance)
•
Isolation (eg. provide distance or enclosure)
•
Engineering Controls (eg. guarding)
•
Administrative Controls (eg. supervision, training, signage)
•
Personal Protective Equipment.

5.

Prepare a HAZOP Review Report, containing the project details, major components reviewed
including summary of proposed actions

6.

The Project Engineer will manage the outputs of the HAZOP Review Process to ensure proposed
actions are actioned and included into the final scope of works.

7.

The HAZOP needs to be maintained and reviewed by the HAZOP review team to ensure proposed
actions and actions taken are documented and closed out.
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1.2

HAZOP REVIEW LIST

The HAZOP (hazards and operability) study is implemented to review the design for each step of the
process, to minimise hazards and optimise the operability of the plant. Each component should be
reviewed against the design review HAZOP TRIM COR/10/2480
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1.3

RISK RATING DEFINITIONS

Risk Likelihood Rating

Rating

Likelihood of Occurrence

Description

Almost Certain

The risk is expected to occur in most circumstances, say many times a month or already is
happening (for example 81%-100% chance of occurring):
•
•
•

Likely

There is a high level of recorded incidents and strong supporting evidence.
There is a strong likelihood the event would reoccur.
There is great opportunity, reason or means for the event to occur.

The risk will probably occur in most circumstances say once a year (for example 51%-80%
chance of occurring):
•
•

There is a regular level of recorded incidents and strong supporting evidence.
There is considerable opportunity, reason or means for the event to occur.

The risk should occur at some time, say once in 3 years (for example 31%-50% chance of
occurring):
Possible

•
•

In the past three (3) years there are few, infrequent or random recorded incidents and
sound supporting evidence.
There is some opportunity, reason, or means for the event to occur.

The risk may occur at some time, say once in 10 years (for example 11%-30% chance of
occurring):
Unlikely

Rare

• In the past ten (10) years there are no recorded incidents and little supporting evidence.
• There is little opportunity, reason or means for the event to occur.
Risk may occur only in exceptional circumstances (for example less than 10% chance of
occurring):

• There have been no known previous recorded incidents.
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1.4

CONSEQUENCE RATINGS
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`
1.5

OH&S AND ENVIRONMENTAL CONSTRUCTION HAZARD ASSESSMENT PROCESS
(HAZCON)

1.5.1

General

The Contractor shall submit a risk assessment analysis for each major task or activity required for
performing the work under the Contract, to the Superintendent for approval within 14 days of the Date of
Acceptance of the Tender
The risk assessment analysis provided by the Contractor shall incorporate without limitation, at least the
following aspects :
1.5.2

Specific Task/Activity

The Contractor shall document each major task associated with the work under the Contract. This shall
consider the sequential aspects of the construction of the Works. The Contractor shall identify the
Potential Hazards, and particular hazards associated with each activity or task to be carried out.
This process is designed to provide compliance with the:
o
o
o
o
o
o
o
o
o
o
o
o
o
1.5.3

OH&S Act 2004
Environmental Protection Act
EPA Publication 480 “Best Practice Environmental Management – Environmental
Guidelines for Major Construction Sites
EPA Publication 1254 - Noise Control Guidelines
Environmental Protection and Biodiversity Conservation Act
Flora and Fauna Guarantee Act
Planning and Environment Act
Catchment and Land Protection Act
Safe Drinking Water Ac
EPA Bunding Guidelines Publication
Aboriginal Heritage Act S24
Heritage Act 1995
State Environmental Protection Policy
Construction Phase (Contractors and GW Responsibility)

•

Contractor and GW Project Officer to undertake an OH&S and Environmental Construction
Hazard Assessment (may require additional specialist/independent persons as required)

•

Contractor to prepare Safe Works Method Statements (SWMS) and/or Job Safety and
Environment Analysis (JSEA) documents to manage safety and environmental hazards
associated with construction of the works.

•

Contractor to prepare an OH&S Construction Hazard Report, and an Environmental Aspects and
Impacts Register containing, reference documents, Hazard Assessment review documents,
works procedures and specific SWMS and JSEA documents. This report shall be prepared and
submitted to the GW Project Officer to assess the suitability, prior to any works commencing onsite.

•

GW Project Officer to review the OH&S Construction Hazard Report and Environmental Aspects
and Impacts Register and assess the suitability of the documentation prior to works commencing
on-site.

•

Contractor to undertake construction works in line with the SWMS procedures and JSEA
outcomes. If the work methodology or conditions change during the construction, current work
shall cease on the effected part of the works and a revised SWMS procedure or JSEA shall be
revised in consultation with the workforce prior to works recommencing.

3.

GW Project Officer shall audit from time to time the performance of the Contractor in adhering to
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the SWMS procedures and JSEA outcomes defined in the OH&S Construction Hazard Report and
Environmental Aspects and Impacts Register. If the GW Project Officer detects a nonconformance, current work shall cease on the effected part of the works. The contractor shall
provide written evidence as to why the non-conformance exists and revised SWMS procedures or
JSEA documents to confirm safe work practises for the remainder of the works. Work shall not
recommence until the GW Project Officer is satisfied with the outcome.
1.5.4

Procedure for Performing a Construction Hazard Review (HAZCON):

Background: A Construction Hazard Review is required to assess the activities to be undertaken during
the construction of the works to ensure that there is not an introduced unacceptable level of risk to the
construction workforce. This review does not include hazards in operating (HAZOP) of the finished works.
Preliminaries: To undertake a Construction Hazard Review, the following documentation is required,
where applicable.
1. Documentation (Functional or Tender) defining proposed scope of works.
2. Construction Program (prepared by the Contractor), detailing the key activities to be undertaken
during construction of the works.
3. P&ID (schematic) Drawing indicating all equipment/components to be considered.
4. Functional/Detailed Design Drawings indicating the scope of the proposed works.
5. Functional/Detailed Design Calculations, relating to the proposed works.
6. Existing site/system drawings applicable to the proposed works.
7. Standard OH&S Construction Hazard Review Sheet, and standard Environmental Aspects and
Impacts Register Review Sheet (for completion during the review).
Procedure:
1.

Establish a Construction Hazard Review Team (minimum requirements are, Contractor, Project
Engineer, Major Subcontractors Experienced construction personnel and an Operations
Representatives to be invited as appropriate).

2.

Arrange a Date, Time and Suitable Location for the Construction Hazard Review, (appropriate with
the scope of works and level of design detail completed).

3.

Review proposed scope of works and the Construction Program and decide on appropriate breakup into major activities.

4.

For each major activity, complete the construction hazard review sheet, and the environmental
aspects and impacts register by assessing the major activity against each of the criteria and
documenting the appropriate results (hazard, risk , likelihood, consequence, risk score and
proposed actions

5.

The likelihood, consequence and risk score are determined using the definitions outlined in Section
0 ‘Risk Rating Definitions’. The minimum actions to be taken are based on the outcome of the final
risk score
Very High
High
Medium
Low

Work practices to be changed to manage hazard
Safe Work Method Statement to be prepared
Safe work procedure to be developed
Hazard to be documented and employees notified
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`
6.

The contractor should identify and document proposed actions to eliminate or minimise the
construction hazard issue in accordance with the following hierarchy of controls (Note: There shall
be no move to the next control measure until eliminating or documenting the reason why each
above measure is in appropriate in this circumstance):
•
•
•
•
•
•

Elimination of Hazard (eg. design change)
Substitution (eg. change equipment or substance)
Isolation (eg. provide distance or enclosure)
Engineering Controls (eg. guarding)
Administrative Controls (eg. supervision, training, signage)
Personal Protective Equipment.

Note: Provision of PPE should always be the last option to be considered. The Contractor shall not
move to the next control measure until eliminating and documenting the reason why each measure is
inappropriate in this circumstance.
7.

Prepare a Construction Hazard Assessment Report, containing the Project Details, Major Activities
Reviewed, Completed Standard OH&S Construction Hazard and Environmental Aspects and
Impacts Register Review Sheets, Copies of SWMS Procedures and Job Safety Analysis
documents.

8.

The Contractor will manage the outputs of the Construction Hazard Review Process to ensure
recommendations are actioned and included into the Construction Hazard Report and final works
and construction methods. The Contractor shall provide to the Superintendent a report of the way
in which the all the potential hazard issues have been dealt with.

The OH&S Construction Hazard Review is to be implemented to review the Major Construction Activities
the Contractor shall undertake for each step of the process, to minimise hazards and optimise the safety
of the Construction of the Works. Each component should be reviewed against the standard OH&S
Construction Hazard Review Sheet (refer GW document TRIM COR/10/2480).
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1.6

ENVIRONMENTAL ASPECTS AND IMPACTS REGISTER

In accordance with Gippsland Water’s accredited Environmental Management System (EMS) an
Aspects (Hazards) and Impacts (Risk) register is required to be maintained for the duration of
construction to ensure the works do not cause any detrimental impacts on the environment. This
review includes only hazards associated with the construction work(s) and commissioning process.
This environmental risk assessment be the basis of the contractor’s Environmental Management
Plan (EMP). (refer GW document TRIM COR/12/31998).
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Gippsland Water – Environmental Aspects and Impacts Register

Likelihood

Almost Certain
Medium
5
Likely
Medium
4
Possible
Low
3
Unlikely
Low
2
Rare
Low
1
Very High
High
Medium
Low

Review Date
Review Team
Attendees

Apologies

POTENTIAL IMPACT

JOB SPECIFIC LEGISLATIVE AND
REGULATORY REQUIREMENTS

Excavation
Operating Trucks
Establishment of site office and
compound
Operating plant and equipment

Causing nuisance to neighbouring
residents
Noise and
Vibration

Horizontal Directional Drilling (HDD)

1. Environmental Protection Act S39,
46, 47, 48 & 48B
2. EPA Publication 1254 - Noise
Control Guidelines

Vehicle Movements on and off site

Excavation
Clearing and stripping
Vegetation Removal
Establishment of site office and
compound

Flora and Fauna

Destroying vegetation and/or habitat

1. Environmental Protection and
Biodiversity Conservation Act
2. Flora and Fauna Guarantee Act
3. Planning and Environment Act
(Planning Provisions S52.17)

Stockpiling sediment and materials
Storage of plant and equipment
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RISK RATING

ASPECT/HAZARD

CONSEQUENCE

ACTIVITY

LIKELIHOOD

INHERENT RISK

Major
4

Catastrophic
5

High

High

Very High

Very High

Medium

High

High

Very High

Medium

High

High

High

Low

Medium

Medium

High

Low

Medium

Medium

High

Requiring immediate management attention
Requiring management action and monitoring
Requires monitoring
No additional Management action required

RESIDUAL RISK

ENVIRONMENTAL CONTROLS

RISK RATING

Design Package

Consequences
Minor
Moderate
2
3

CONSEQUENCE

GW Contract No

Insignificant
1

LIKELIHOOD

Project Description

REFERENCES (RECORDS TO
BE KEPT AND RELEVANT
INFORMATION)

RESPONSIBLE
OFFICER

TIMEFRAME

`

Excavation

Erosion leading to turbid and/or
contamination of waterway(s)

Pit dewatering

Pollution of waterway(s)

Vehicle movements on and off site

Mud on roads and top soil disturbance

Refuelling plant and equipment
Storage of fuel and chemicals

Water Quality
and
Management

Pollution of waterway(s)

Disinfection of pipeline

Pollution of groundwater

Excavation

Generation of spoil waste

1. Environmental Protection Act S16,
38 & 39
2. SEPP (WoV) S6, 22, 25 Schedule F6
3. Catchment and Land Protection Act
S21, 22, 37, 41 & 95
4. Safe Drinking Water Act

Operating Trucks
Depletion of natural resources
Operating plant and equipment
Horizontal Directional Drilling (HDD)
Disposal of waste

Generation of spoil waste
Waste and
Resource Use

Depleting landfill capacity

1. Environmental Protection Act S45

Use of material for construction
Depletion of natural resources
Rehabilitation of site

Operating plant and equipment
Refuelling plant and equipment
Storage of fuel and chemicals
Disinfection of pipeline

Contamination of land and/or
waterway(s)
Chemical
Storage and
Usage

1. Environmental Protection Act S44
and 45
2. SEEP (Prevention and Management
of Contamination of Land) S9, 11, 12,
17 & 18
3. EPA Bunding Guidelines Publication
348

Excavation
Horizontal Directional Drilling (HDD)

Cultural
Heritage and
Heritage

Damaging/destroying a cultural heritage
or heritage site

1. Aboriginal Heritage Act S24, 25, 2730 & 36-41
2. Heritage Act 1995

Clearing and stripping
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Removal of vegetation

Stockpiling sediment and materials
Clearing and stripping
Vehicle Movements on and off site
Removal of soil offsite (drill mud)

Spread of weeds
Weed
Management

1. Catchment and Land Protection Act
S20

Rehabilitation of site

Operating Trucks
Emitting pollutants to the atmosphere
Operating plant and equipment
Stockpiling sediment and materials
Clearing and stripping

Air Quality
(emissions, dust,
odour)

Vehicle Movements on and off site

Generation of dust emissions

1. Environmental Protection Act S16,
40 and 43A
2. SEPP (Air Quality Management (
Schedule A and E)

Emitting pollutants to the atmosphere

Excavation
Horizontal Directional Drilling (HDD)

Generation of contaminated waste

Clearing and stripping
Disposal of waste

Contaminated
Materials (CASS,
PASS, Landfill)

Removal of soil off-site (drill mud)

Excavation
Horizontal Directional Drilling (HDD)

Contamination of land or waterway(s)
Generation of contaminated waste

Sediment and
erosion control

Contamination of land and/or
waterway(s)
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1. Environmental Protection Act, S4
2. State Environmental Protection
Policy (Prevention and Management of
Contaminated Land), cl 18

1. Environmental Protection Act, S4,
39, 27A(1)(c), 59E
2. State Environmental Protection
Policy (Waters of Victoria), cl43
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`
Clearing and stripping
Stockpiling sediment and materials
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1.7
1.7.1

OH&S AND ENVIRONMENTAL COMMISSIONING HAZARD ASSESSMENT PROCESS
(HAZCOM)
General

The Contractor shall submit a risk assessment analysis for each major task or activity required for
performing the work under the Contract, to the Superintendent for approval within 14 days of the
Date of Acceptance of the Tender
The risk assessment analysis provided by the Contractor shall incorporate without limitation, at
least the following aspects :
1.7.2

Specific Task/Activity

The Contractor shall document each major task associated with the work under the Contract. This
shall consider the sequential aspects of the commissioning of the Works. The Contractor shall
identify the Potential Hazards, and particular hazards associated with each activity or task to be
carried out.
This process is designed to provide compliance with the:
o
o
o
o
o
o
o
o
o
o
o
o
o
1.7.3

OH&S Act 2004
Environmental Protection Act
EPA Publication 480 “Best Practice Environmental Management – Environmental
Guidelines for Major Construction Sites
EPA Publication 1254 - Noise Control Guidelines
Environmental Protection and Biodiversity Conservation Act
Flora and Fauna Guarantee Act
Planning and Environment Act
Catchment and Land Protection Act
Safe Drinking Water Ac
EPA Bunding Guidelines Publication
Aboriginal Heritage Act S24
Heritage Act 1995
State Environmental Protection Policy
Commissioning Phase. (Contractor’s Responsibility)

• Contractor to undertake a risk assessment Audit in conjunction with Gippsland Water
Project officer and this can include Operation staff. This review is to focus on PreCommissioning and Commissioning risks associated with the Contractors
Commissioning Plan, and the way in which he intends to put aspects of the plant
progressively into service. This includes compliance of works with the recommendations
of the final HAZCON Review Report and inspects the works for any additional risk issues
associated with the Commissioning and first Operation of the works.
• Contractor to implement works to resolve any outstanding issues, or refer them to
Gippsland Water if they relate back to a design aspect not the responsibility of this
Contractor. Works are to be safe to commission, prior to proceeding.
• Contractor to include final risk assessment Audit documentation in Operations &
Maintenance Manuals associated with the works.
• Gippsland Water Project Officer to sign-off, successful completion of the risk assessment
Audit, as part of Practical Completion.
1.7.4

Procedure for Performing a Commissioning Hazard Review (HAZCOM):
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The HAZCOM is to be performed in the same style as the HAZCON, but using the HAZCOM
template (see next page).
The Commissioning Risk review is to be completed in conjunction with the Commissioning Plan
Preparation and no later than 4 weeks before Commissioning of the Constructed works start. It is
usually better that this risk review occurs when the plant is nearing completion and those who will
be physically involved in the commissioning have been nominated and are familiar with the site and
plant.
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Supplier Code of Conduct
(clause 62)
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Local Jobs First Clauses for Standard Local Jobs First Projects
(clause 64)

Local Jobs First Contract Clauses
1.

Definitions

In this Annexure:
Apprentice means a person whom an employer has undertaken to train under a
Training Contract.
Cadets means those persons enrolled in a recognised tertiary level organisation and
who receive structured learning opportunities as part of their engagement to a Local
Jobs First project (e.g. cadets in architecture, quantity surveying, or engineering) but
which is not under a Training Contract.
Department has the meaning given in s 3(1) the Local Jobs First Act 2003.
Guidelines means Local Jobs First Supplier Guidelines, available at
www.localjobsfirst.vic.gov.au.
ICN Analytics is a cloud based secure online platform that enables the collection,
analysis and reporting of local content and jobs data, including supply chain
monitoring and reporting.
Industry Capability Network (Victoria) means Industry Capability Network
(Victoria) Limited of Level 11, 10 Queens Road, Melbourne VIC 3004 ACN 007 058
120.
LIDP means the Local Industry Development Plan set out in Attachment 1 to this
Annexure.
LIDP Monitoring Table means the table included in Attachment 1 to this Annexure.
Local Content has the meaning given in s 3(1) of the Local Jobs First Act 2003.
Local Jobs First Commissioner means the person appointed under s 12 of the Local
Jobs First Act 2003.
Local Jobs First Policy means the policy of the Victorian Government made under
s 4 of the Local Jobs First Act 2003.
Notice means a notice given, delivered or served in accordance with this Contract.
Practical Completion means:

Index
AS 4000 – 1997

References to Items are to Items in Annexure Part A

Clause

Clause

(a)

“practical completion” as defined in the Contract; or

(b)

in any case, such other reporting dates for the purposes of clause
2.3(d) of this Annexure as notified by the Principal.

Responsible Minister means the Minister with responsibility for administering the
Local Jobs First Act 2003.
Trainee means a person (other than an Apprentice) employed under a Training
Contract.
Training Contract has the meaning given in the Education and Training Reform Act
2006.
2.

Local Jobs First Policy

2.1

Local Industry Development Plan
(a)

2.2

74

The Contractor must, in performing its obligations under the
Contract:
(i)

comply with the LIDP;

(ii)

perform all obligations required to be performed under
the LIDP by the due date for performance; and

(iii)

comply with the Local Jobs First Policy.

(b)

The Contractor acknowledges and agrees that its obligations as set
out in the LIDP apply during the term of the Contract, any
extensions to the term and until all of its Reporting obligations as
set out in clause 2.3 of this Annexure are fulfilled.

(c)

The Supplier's failure to comply with this clause 2.1 will constitute a
material breach of the Contract.

Revised LIDP
(a)

If at any time a variation to the Contract is proposed which
involves or effects a change in the nature of any LIDP
commitments, the Contractor must prepare a revised LIDP in
collaboration with and certified by Industry Capability Network
(Victoria) (Revised LIDP).

(b)

When requested by the Superintendent, the Contractor must
provide the Revised LIDP to the Principal.

(c)

The Revised LIDP must be agreed by the parties before any
variation to the Contractcan take effect unless the parties agree
that a Revised LIDP is unnecessary.
Copyright

(d)
2.3

2.4

Once the Revised LIDP is agreed by the parties, the Revised LIDP
replaces the LIDP and forms part of the Contract.

Reporting
(a)

The Contractor must prepare and maintain records demonstrating
its compliance with the LIDP.

(b)

The Contractor must provide a six monthly report demonstrating
its progress towards implementing the LIDP in the form of the LIDP
Monitoring Table.

(c)

If the Contract is for a project valued at $20 million or more, the
Contractor must use the ICN Analytics for LJF monitoring and
reporting.

(d)

Prior to or at Practical Completion pursuant to clause 2.4 of this
Annexure, the Contractor must provide to the Superintendent:
(i)

the LIDP Monitoring Table identifying LIDP commitments
and actual achievements. The LIDP Monitoring Table
must identify and explain any departures from the LIDP
Commitments and the aggregated outcomes as reported
in the LIDP Monitoring Table; and

(ii)

a Statutory Declaration in the form set out in
Attachment 2 to this Annexure to confirm that the
information contained in the LIDP Monitoring Table is true
and accurate. The Statutory Declaration must be made by
a director of the Contractor or the Contractor’s Chief
Executive Officer or Chief Financial Officer.

(e)

At the request of the Superintendent, the Contractor must provide
further information or explanation of any differences between
expected and achieved LIDP outcomes.

(f)

The reporting obligations in this Annexure are in addition to and
do not derogate from any other reporting obligations as set out in
the Contract.

Verification of Contractor’s compliance with LIDP Plan
(a)

The Contractor agrees that each of the Principal and the
Department will have the right to inspect its records in order to
verify compliance with the LIDP.

(b)

The Contractor must:
(i)

Copyright

permit the Superintendent, an accountant or auditor on
behalf of the Principal or the Department, or any other
person authorised by the Principal or the Department,
from time to time during ordinary business hours and
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Clause

upon Notice, to inspect and verify all records maintained
by the Contractor for the purposes of the Contract;

2.5

(ii)

permit the Principal or the Department from time to time
to undertake a review of the Contractor’s performance in
accordance with the LIDP; and

(iii)

ensure that its employees, agents and subcontractors give
all reasonable assistance to any person authorised by the
Principal or the Department to undertake such audit or
inspection.

(c)

The Contractor acknowledges and agrees that the Principal the
Department, the Principal’s and Department's duly authorised
representatives and Industry Capability Network (Victoria) are
authorised to obtain information from any relevant persons, firms
or corporations, including third parties, regarding the Contractor
‘compliance with the LIDP.

(d)

The obligations set out in this clause 2.4 are in addition to and do
not derogate from any other obligation under the Contract.

Use of information
The Contractor acknowledges and agrees that:

76

(a)

Industry Capability Network (Victoria) will assess the Contractor’s
performance against the LIDP;

(b)

the statistical information contained in the LIDP and the measures
of the Contractor’s compliance with the LIDP as reported in the
LIDP Monitoring Table will be:
(i)

included in the Principal’s report of operations under Part
7 of the Financial Management Act 1994 in respect of the
Principal’s compliance with the Local Jobs First Policy in
the financial year to which the report of operations
relates;

(ii)

provided to the Responsible Minister for inclusion in the
Responsible Minister's report to the Parliament for each
financial year on the compliance and performance of the
LIDP during that year; and

(iii)

may be disclosed in the circumstances authorised or
permitted under the terms of the Contract or as otherwise
required by Law.

Copyright

3.

Subcontracting
(a)

4.

(i)

to comply with the Local Jobs First Policy and the LIDP to
the extent that it applies to work performed under the
subcontract,

(ii)

to provide necessary information that allows the
Contractor to comply with its reporting obligations under
clause 2.3 of this Annexure, and

(iii)

to permit the Principal and the Department to exercise
their inspection and verification rights under clause 2.4 of
this Annexure.

(b)

The subcontracting obligations set out in this clause 3 are in
addition to and do not derogate from any other obligations under
the Contract.

(c)

The Contractor’s failure to comply with this clause 3 will constitute
a material breach of the Contract.

Local Jobs First Commissioner
(a)

(b)

Copyright

The Contractor must ensure that any subcontracts entered into by
the Contractor in relation to work under the Contract contain
clauses requiring subcontractors:

The Contractor acknowledges that:
(i)

it is required to comply with any information notice issued
to it by the Local Jobs First Commissioner in accordance
with s 24 of the Local Jobs First Act 2003;

(ii)

it is required to comply with any compliance notice issued
to it by the Local Jobs First Commissioner in accordance
with s 26 of the Local Jobs First Act 2003;

(iii)

its failure to comply with the compliance notice referred
to in this clause 4(a) may result in the issue of an adverse
publicity notice by the Responsible Minister under s 29 of
the Local Jobs First Act 2003; and

(iv)

the Local Jobs First Commissioner may:
(A)

monitor and report on compliance with the Local
Jobs First Policy and LIDP; and

(B)

request the Principal to conduct an audit in
relation to the Contractor’s compliance with the
Local Jobs First Policy and the LIDP.

The Contractor acknowledges that the Commissioner may
recommend that the Principal take enforcement proceedings
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against the Contractor if the Contractor has failed to comply with
the Local Jobs First Policy or the LIDP by:
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(i)

applying to a court to obtain an injunction; or

(ii)

taking action available under the Contract.

Copyright

Attachment 1 - Local Industry Development Plan and LIDP Monitoring Table
[insert LIDP and LIDP Monitoring table]
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Refer to Statutory Declaration in Annexure Part D
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Part P
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Payment of Tip Truck Owner Drivers
(clause 65)

(a)

(b)

(c)

(d)

(e)

(f)

Copyright

If a tip truck owner driver is to be paid at an hourly rate then the hourly rate must
be at least the applicable rate listed in the Rates and Costs Schedules for Tip
Truck Owner Drivers developed by Transport Industry Council plus and Freight
Broker fees due and payable and road tolls reasonably incurred;
If a tip truck owner driver is to be paid on a per load rate then the per load rate
must be arrived at based on a reasonable estimate of the time likely to be
required to complete the specific job, multiplied by the applicable rate listed in
the Rate and Cost Schedules for Tip Truck Owner Drivers developed by
Transport Industry Council, and adjusted for any agreed incentive component
plus any Freight Broker fees due and payable and road tolls reasonably
incurred;
For the purposes of calculating a per load rate, a reasonable estimate of the
time likely to be required must:
(i)
Take into account all of the relevant circumstances of the specific job,
including but not limited to the volume or weight of the load to be moved,
distance to be travelled for transfer, local traffic conditions, time of day,
expected waiting times, special site conditions and other special
circumstances; and
(ii) Be based on what a competent and experienced person in the position of
the person engaging the tip truck owner driver would consider to be a
reasonable estimate.
If a per load rate includes an incentive component in addition to the minimum
hourly rate, this incentive component may be reduced in proportion to any
shortfall in the load moved, as agreed between the tip truck owner driver and
the party engaging them;
Where project specific requirements (such as, but not limited to, additional
safety requirements) add to the costs that would normally be incurred by the tip
truck owner driver, then payments to the tip truck owner driver may need to be
increased by the rate determined by the Principal; and
If the tip truck owner driver is unpaid, the Contractor must make good that
underpayment or otherwise ensure that it is paid.
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Assessment of Compliance with Supplier Code of Conduct
(clause 62)
When to assess how suppliers of Work perform
Assess how suppliers of Work perform:
(a)

Every six calendar months from the date of possession of the site until practical
completion of the Works, when the expected duration of the contract engaging the
supplier is 12 months or longer;

(b)

Within 30 days of the date of practical completion of the Works;

(c)

Within 30 days of the end of the defects liability period of the Works; and

(d)

At any time when a significant issue affecting the supplier’s performance arises.

If a performance report required under paragraph (a) is due to fall within two calendar
months of the performance report required at practical completion of the Works, only the
performance report at practical completion of the Works need to be completed.
When to assess how suppliers of Construction Services perform
Assess how suppliers of Construction Services perform:
(a)

Every six calendar months, when the expected duration of the contract engaging
the supplier of Construction Services is 12 months or longer;

(b)

Within 30 days of the end of the contract engaging the suppler of Construction
Services;

(c)

For suppliers of Construction Services engaged as designers of buildings or
infrastructure – within 30 days of the date when the later of the final design or
working drawings and related documents (such as specification) are submitted;

(d)

For suppliers of Construction Services where their services affect the delivery of
buildings or infrastructure:

(e)

(i)

Within 30 days of the date for practical completion of the Works; and

(ii)

Within 30 days of theend of the defects liability period of the Works;

At any time when a significant issue affecting the supplier’s performance arises.

If two performance reports are required within 2 calendar months of each other, only the
later of the two reports need to be completed.
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Part R
Annexure to the
Australian Standard General Conditions of Contract
AS 4000-1997

Commitment from Tender Participants
(clause 69)
When conducting Public Construction Procurement the Principal must obtain a
commitment from each tender participant, as a condition of participating in the process, that
the tender participant;
(a)

must immediately declare any conflict of interest (actual, potential or perceived)
to the Principal, upon becoming aware of the conflict;

(b)

must conduct themselves fairly and honestly;

(c)

must not engage in any practice that would defeat the purpose of a fair and
transparent selection process, including engaging in collusive tendering or any
other anti-competitive practise such as, but not limited to:

(d)

Copyright

(i)

an agreement between tender participants about who should be the
successful tender participant;

(ii)

any meeting of tender participants to discuss tenders before the
submission of the tenders if the Principal inviting tenders is not present;

(iii)

an exchange of information between tender participants about their
tenders before awarding of a contract or a commission;

(iv)

an agreement or exchange of information between tender participants
for the payment of money or securing of reward or benefit for
unsuccessful tender participants by the successful tender participant;

(v)

agreements between tender participants to fix the prices or conditions of
a contract (this means any collaboration between tender participants of
prices or conditions to be included in contracts or commissions without
the consent of the Principal);

(vi)

a submission of a cover tender or to provide any assistance to any tender
participant to submit a cover tender (that is, a tender submitted as
genuine but which has been deliberately priced in order not to win the
contract or commission)

(vii)

any agreement between tender participants prior to submission of
tenders to fix the rate of payment of employer or industry association
fees where the payment of such fees is conditional upon the tender
participant being awarded the contract or commission; and

(viii)

payment to any third party of money, fess, incentives or other
concessions contingent on the success of the tender that do not relate to
the provision of proper services relevant to the tender.

must not:
(i)

accept or provide any secret commissions;

(ii)

enter into improper commercial arrangements with other contractors,
subcontractors, suppliers, agents or parties;
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(iii)

seek to influence contract decisions by improper means during the
tender process; or

(iv)

accept incentives to provide contractors or services to other contractors,
subcontractors or suppliers that financially disadvantage the Principal.
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Materials and things to be supplied by the Principal
(subclause 50.2 and Item 20(c))
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AMENDMENT CONTROL SHEET
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Amendment No. 1 (1999)

REVISED TEXT
SUMMARY: This Amendment applies to Clause 18.
Published on 5 August 1999.

Amendment No. 2 (2000)

REVISED TEXT
SUMMARY: This Amendment applies to the Preface.
Published on 11 October 2000.

Amendment No. 3 (2005)

REVISED TEXT
SUMMARY: This Amendment applies to Clause 32 (a) and (c) of Annexure Part A.
Published on 30 March 2005.
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